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QUESTIONS PRESENTED 


The questions presented by this appeal are: 

1. Should appeliant's 9:05 a.m. oral admission that she 
stabbed the deceased heve been ruled inadmissible as the product of eithez 
illegal police detention in violation of Mallory or an arrest without 

robable cause contravening Wong Sun and as the product of deniel of the 
assistance of counsel contrary to Escobedo, when appeilan% was brought 
from her home to Police Headquarters at 6:40 a.m. by two detectives for 
interrogation as a "witness" in the small back room of the Homicide Squad 
office without being informed that she was not under arrest or that she 
was free to leave and without access tc the lawyer she had requested? 

2. Should the contents of appellant's written statement, which 
enlarged upon and transformed her oral admission and which was obtained at 
some unspecified time before appellant was taken before the Commissioner, 
have been ruled inadmissible as the product of a Mallory violation when the 
Government sought to introduce them in response to appellant's counzel's 
supposed reference to the statement? 

3. Did the Court err in denying appellant's motion for ea judgment 


of acquittal when appellant's oral admission and written statement con- 


stituted the only evidence either showing that White’s death had ‘a criminal 


origin or linking appellant to that death as criminal agent? 


UNITED STATES OF AMERICA, 
Appellee. 
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understandin 
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hole in tha» undershirt, and 
broken and 
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in the rear alley outside the room's window, but Johnson found nothing, despite 
looking for blood and a weapon for over one hour (Tr. 160, 164, 2093. At the 
close of his investigation at the sewne, Deteetive Cannon allegedly had no firm 
suspects in mind whatsoever, including appellant, although everybody present 
was "a suspect in a way" (Tr. 16-17, 52, 123, 2063. The nature of White's 
wound and the lack of blood in or around the room and house lent weight to 
whet appellant had told him and made him believe her story (Tr, 215}, He 
claimed that it never entered his mind thin that White might have bowen killa. 
in the bed or even in the room (fr. 206-207;. It didn't even oceur to him that 
the knife might have Sen the murder weapon, although the wound end holes in 
the clothing werz of the type that the !mife would mak: .Tr. 207). 
to take the imife tc headquarters, but only because White might have used the 
knife on his assailants and there might have beer blood om the Ikmife thet could 
be typed (fr. 207-208}. On the other nand, he wasn't interested in having the 
blood thet appeared on White's clothing tested or typed ‘fr. 209-210, 216°. 

It was 6:15 a.m, when Detective Cannon had completed questioning appellant 


and the three men and had reconnoitered the room and its environs (Ir. 17, 19, 

188;. After ordering the precinet cruiser personnel to verify White's emlcy~ 

ment at the Shoreham and trace his route homeward from there, he toidé appellant 

he was going to take her Homicide Squad office to get a typewritten ver- 

sion of the oral statement she had already given 

gave her no other reason for going down thers (Tr. 19>, 

thet she was free to decline his order to go with nim to feadquerters nor did 
she wes und rrest ( &, 60. , de dic: now tell her 

use to answer any « i r that sh 


to an attorney shold she wish one “Tr. 67-68'. # > and 
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Detective Grooke considered her a witness who had found a body and who might 
be able to tell more about White's whereabouts on the evening of the 19th and 
could assist in the investigation ‘tr. 19, 53, 123, 125:. Although Detective 
cannon had interviewed + oth: i Ss at > one of whom had 
indicated that he helped enother man put White to bed that night while appellant 
was in the room, and elthough, according to Deteetive “annon, the police request 
"all pzoplse" to go to assist in ar investigation, he did not require any of 
th: others to accompany him to Headquarters or reduce their oral statements to 
wntil over three months later (fr. 18-19, 36, 38, 42, 44, 47-49, 53-50 
Cannon asked appeliant to show him, en route to Headquarters, 
the Corcoran Street house where White's sister lived so that she could be noti- 


fied (Tr. 20, 1 ‘ 206). They drove to the house, but he was unable to locate 


anyone who knew White or his sister .Tr. 2C, They made one more stop at a 


drug stores where Deteertiv> Cennon surckasc 


THRs 203, 297) Un the way, 
route White took from work 


had on hi: : + people he had trouble with 


They arrived at feadquarters et 6:40 a.m, and went to tha rear room of 
the Homicide Squad office, a smaller, more private room .Tr. 22, 118). Detective 


“annon was alone: with app-zllant in that room for the noxt two hours and twenty~ 


0 


five minutes with occasional intrusio y “eteetive Crooks, who went to get 


som2 wrepping paper but didn’t talk to app-llant or thrsaten her (Tr. 23, 6 


9, 


118-120, 398). 


already told him back at the house Tr. 23-24}. Cannon was interrupted from 


time to time to handle two routine deaths, but kept returning to complete the 


statement which contained the came gen 4 > questions oe had b 

ner all the way and the same answers she had previously given (fr. 

28, 196). Although Gannon still didn't consider appellant even a possible 
suspect, he did ask her towards the end of the statement whether or not she 

had cut or otherwise harmed or injured White, purely as a matter of routine 

‘Tr. 27-28). He would have asked anybody who waa in close contact with White 
or in the same house with him the same thing (Tr. 23°. Av no time was appellent 
informed by either Cannon or Crooks that she could be compelled to take a liv 
detector test (fr. 69-70, 119-121). Th sult of this interrogation was a 


thres-pag: document introdves . trial as iovernmment’s 


Gannon requested that appellant read the statement and sign it, 
wes correct. As she started to read it, she said she was in troudle. ‘annon 


just 


uv 


wanted to know what she meant by thet. "Well," she said, "it 
Y am in trouble." (Tr. 25}. Cannon kept wanting to find out why, but ail 
appellant told him wes that she didn't think she should sign. He cffered her 

@ phone on the desk to call any lawyer in Washington, assuring her that the 
lawyer "will tell you that you ere a witness and what you are saying is whet 
you know about this man’s death” (Tr, 29, 199). She repested her refusal to 
sign. He repeated his offer and assured her she was in no trouble by telling 
her story of what White seid had happened to him en route home because she wasn' 
present and the police wanted to know 211 the fects about White's activities on 
the night of the 19th (Tr. 29-3C;. At 8:50 a.m. she signed the ‘statement ‘Tr. 


30, 398). 
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“ounSel asked Cannon whether, efter appellant had told him she stabbed White 
and he had advised her of her rights, he hed interviewed her further and been 
told by appellant that she stabbed White because he had physically abused and 
assaulted her and that White had refused to follow her suggestion that he go to 
the hospital to get attention for the wound (Tr. 400-401}. Cannon agreed that 
appellant had told him all of this after they had started talking about St. 
Augustine's Church (Tr. 401). 

In response to this line of questioning, the Government on redirect 
examination sought to get before the jury the entire contents of appellant's 
second signed statement (Tr. 402-403). lihough appellant's counsel had not 
attempted to read any of this written material into the record or interrogated 
Cannon about it, and although the Government did not establish the time cireun- 
svances under which the statement was made contrary to the Court s indication 
be incumbent upor the party using the statement to do so, the 
court permitted the Government to reaé the full statement to Deteetive Cannon 
for Bis verification .fr. 395, 401-.C8&, 417). The court allowed this upon + 
ground that appellant s sounse ho kh expressed at the soneh his 
12 Quote the statement to. Cannon and question him about ite contents 


decideé not to do so (Tr. 302-395, 400-404), had opened up a line of inquir; 


that the Covernment had a right to continue Tr. 403-404). Although the content 


of the second statement were brought before the jury in_tote in the course of 


a 


Cannon's redirect examination,with the Court's approval, the Court reversed it- 
the statement itself to be received into evidence 


7orously oh jeeted to any reference to the 


tion (Tr. 


appellant moved for 
of acquittal, pr 4 a the ground thet the Gov 
wiled to prove malice aforethougnt (Tr. 426-417). The court held both that 


inere was sufficient evidence uo go to t ju and that malice aforethousht 
g Jury 5 


suld be inferred from the use oF % 


CONSTITUTIONAL PHOVISTONS, STATUTES ,_ ANT: RULES i NVOLVED 


The Fourth Amendment to the Constitution of the United, States 
provides in pertinent pars as follows: 


" . no Warrants shall iscue, but upon probable 


oe 
W 


caus2, supported by Oath or affirmetion ... 


The Fifth Amendment to the Constitution of the 


"No person . . . shall be compelled in any criminal 
case to be a witness against himself, nor be deprived 
of life, liberty or property, without due process of 
ROW Sip verte 
The Sixth Amendment tc the Constitution of the United States 
provides in pertinent part as follows: 
"Yn all criminal prosecutions, the accused shall enjoy 


she right . . . to have the Assistance of Counsel for his 


+ 


as follows: 


"Whoever with malice 
in sections 22-2401, 22-2 
of murder in the second 6 
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Rule 5(a) of the Federa sf Criminal Procedure provides 


follows: 


“Appearance before the Commissioner. An officer 
making an arrest under @ warrant issuec upon a 
complaint or any person making an arrest without a 
warrant shall take the arrested person without 
unnecessary delay before the nesrest available 
commissioner or before any other nearby officer 
empowered to commit persons charged with offens22 
against the laws ot the United States, When a person 
arrested without a warrant is brought 
ecomm.ssioner or other officer, e comp 
filed forthwith.” 


STATEMENE 


Appeilant intends to r 


was reversible error tc admit into evidence, 


aopellant's objections, her oral admission that she stabbed + 


decause it was the product of either illegal police detention contre: 
S ¥ 


to Mallory or en illegal arrest contrary to Wong Sun as well as the product 


sustodial interrogation i peence of a requested lawyer contrary 


Escobedo. 


2. it was revergible error to admit into evidence, over 


statement to the effect 


the close 


elements of appellant's oral admission and written statement were not 


corroborated oy sufficient independent evidence, 


SUMMARY OF ARGUMENT 


Appellent's oral admission that she stabted White should have 
been ruled inadmissible in respouse to appellant's objections because it 
wes the product of either illegal police detention contrary to the 
Mallory rule, or an arrest without probable cause contravening Wong Sun and 
the product of custodial police interrogation concucted in the absence 
of the lawyer appellant had requested and been denied the opportunity to 
consult in violation of the safeguards required by Escobedo. 

Appellant was arrested not,as the trial court found. at 9:05 a.m., 

she made her admission, but at 6:40 a.m., when she was brought to 
Police Headquarters by two detectives for interrogation in the smell back 
room of the Homicide Squad office without being informed that she was not 
under arrest or that she was free to leave. Even though the police had not 
formally placed her under arrest or applied any physical restraints when 
they took her to Headquarters, she necessarily must have understood that she 
was in their power end custody and submitted to their questioning process 
ie consequence, indeed, she would have been rash to suppose she was not 


Seels v. United 


under arrest then. This case is an a fortiori version of 
Stetes, 117 U.S.App.D.C, 79, 325 F.2d 1006 (1903), sem. denied, 376 U.S. 


soe £10625 
964 (19604). 
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The delay between 
dmission was unneceegary within tne 


+ 


its sole purpose vas the production of 


119 U.S.App.D.C. 
U.S.App.D.C. 248, 335 F.2d 283 (1 exclusionary sanction of 
ory v. United Stetes, 354 U.S. 44. (1954) should apply. 
The Jetective’es offer 
adviee or te eliow her te talk to one on the 


ane forty-five minutes enc was on tae 


her admission 


If appellant w promptly taken be the ccxumissioner ¢s 
socn as she arrived : because the police had no probable cause 


tO arrest her, tren in violation of the Feurth Amendment 


of the United Stetes end the verbal fruit f 


sible. Wong Sur v. United Stet. 


Ii appellant was not 


- in 


3e-5* 
was typed and sre was debating whetaer to jt—-somewhere between 2:30 


a" 


&.M.~=because, by then, the inherent ting pressures of the 
Wong Sun 


-lusionary rules shoulé govern the admi arrest at this 


Appellant wes refused permission to consult with the lawyer she isd 


To 


rogation process couple wn the < 4 tactir @ police were ov2r 


The contents of appellant's written stetement that she stabbed 
White in self-defense because he was slapping her around should have been ruled 
inadmissible in response to appellart's objection, even if it was proper to 
receive her oral admission into evidence. The trial court erroneously failed 
to hold a hearing to determine et what time subsequent to appellant's arrest 

is written statement was made, contrary to Coor_v. United States, 117 U.S. 

App.D.C. 87, 325 F.2d 1014 (1963). But no hearing could have rendered the 
statement's contents admissible, since they were not the written equivalent of 
her oral admission and she was not teken before the commissioner for at least 
me hour and forty-three minutes after her arrest. 

Appellant's counsel did not open the door to the statement's contents. 
‘he record does not demonstrate that counsel referred to the statement or 
esked questions from it. Even if he hed so employed the statement, the Covera- 
ment would not be entitled to reply by introducing illegally secured evidence 


in contravention of the Mailory rvle. 


a Ot 


There was insufficient corroboration of appellant's confession 
+o permit the case to go to the jury. The trial court erred in over- 
ruling appellent's motion to acquit because no other evidence in the case 
showed that the harm done White had 4 criminal origin (i,e., was not 
self-inflicted) or that appellant was the responsible criminal agent. 


Some corroboretive evidence reasonably tending to establish that the death 


of White resulted from criminal means undoubtedly is required. Smith v. 
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(1954); Naples v. United States, 120 U.S. App. 


'1964). This Court also should require some 


eorroborative evidence reascnably tending to establish appellant's ccn- 


nection with the alleged crime. Such a requireme necessary to provide 
sdequate assurance of the trustworthiness of a confession and to preserve 


tre integrity of our accusatorial system of justice. 


Appellant's Oral Admission That She Stabbed White’ 
Was Inadmissible (See Tr. 4-132. 148-217, 396-400) 


Appellant's oral stetement that she stabbed White, made at 7:05 


z.m. after she had been subjected to police interrogation since 5 a.m. 


_ 


(primarily in the smali back room of the Homicide Squad office at Police 


Ueadquarters }, should have been excluded from evidence as the product of 
either illega? detention by the police, Maljory v. United States, 354 U.S. 
245 (1957), or an arrest without probable cause, Wong Sun Vv. SS 3 
271 U.S. 471, 485-486 (1963}, and as the product of custodial police 
interrogation conducted in the absence of the lawyer appellant had requested 
eng been denied the opportunity to consult, Escobedo v. Illinois, 378 U.S. 


(1964). 
‘The iseue on appeal as to the admissibility of the statement 


turns upon the nerrow question of when appellant was arrested or “taken 
into custocy or otherwise deprived of his freedom of action in any signifi- 
cent way," Mirande v. Arizona, 384 U.S. 436, 444, esp. n. 4 (1966), oF 
tecame a focal subject of police investigation and interrogation, Escobedo 


V/ 
v. Zilinols, supra, 375 U.S. at 40-491. The trial court ruled, over 


oe a LLL 


j/ These events that trigger the need for the procedural protections 
upon which we rely—-the erreet that brings the Rule 5(a), Fed. R. Crim. P., 
requirement of prompt arraignment into play end the custodial in- 
tserrogation that necessitates Escobedo-type safeguards—refer to the 
commencement of the identical process: "a process of inquiry that lends 
itself . . . to eliciting damaging statements to support . . . [defendant's] 
guilt," Mallory v. United States, Supra, 354 U.S. at 454; "a process of 
interrogetions that iends itself to eliciting incriminating’ statements," 
Escobedo v. illinois, supra, 378 U.S. at 491. Accordingly, no distinct— 
ion is made herein between the essentially coincidental points of time 
when Mallory end Escobedo becene relevant and the term "arrest" will be 
used generically to characterize that moment. See also Miranda v. 
Acisona, supra, 384 U.S. at 477-478 . 
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her statemen > should 
evidence decauge i+ was not cttained curing a period of 


or in violation of her constivutional rights. 


not @ sus when they had her come down with: 


the evidence 


jing great weight, seeking to uphold it if any reasonable 


the evidence will support it, Seals v. United States, 117 U.S. App. 


denied, 376 U.S. 264 (1964), 


id, aevertneless, 
me she was bror 
eompany of 


ated but ap 


event of 


oresence of such physical restraints, formal announcements, or intentions 
to treat @ defendant as a prime suspect may be sufficient to constitute an 
acrest per se, their absence is not determinative that an arrest has not 
taken olace. Seals v. United States, supra, Kelley v. United States, supra, 
Toleman v. Un.ted States, supra. If they were conelusive factors, the police 
sould deley making arrests and successfully flout both Mallory and Escobedo. 
mish, 63 Adv. Cal.2d 536, 407 P.2d 299, 302-303, 47 Cal. 
Rptr. 387 (1965). The proper test depends upon the danger to be guarded 
ageinst after the defined event has occurred, i.¢., the initiation of a process 
thet lends itself, whether so designed by the police or not, to the eliciting 
incrimineting statements. As soon cs that process peaina, there has been 
an arrest. 
Thus, the litmus test for an arrest involves dsolating that period 
ct time when volice conduet end words combined with other attendant circum 


svences would reasonably, and does in fact, give rise to a belief by a person 
with the defendant's particular background, including his age, eriminal ex- 


perience and level of intelligence. that he wes in the power of the police, so 
that enything incriminating he might tell law enforcement officials thereafter 
would more likely be a consequence of his submission to their authority than 
® product of his free will operating in a non-coercive setting. United States 
Middleton, 344 F.2d 78, 81 {2d Cir. 1965). See Seals v. Unit ates, 
D.C. at Sl, n. 5, 325 F.2d at 1008, n.5. In other words, if 
isclosure ot evidence of own guilt can be said to be 


tion by the police, whether such actior: was 
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latendec to prompt the not, rather than to defendant's un- 
? 


Bpeax out end i 


when she police took the action without 


nave been made. 


in the present case, the police arrived st the house where 
appellant had been living with the deceased and where the body of the 


deceased was found shortiy before five o'clock in the morning. Two police- 
ch separave occasions, questioned appelisnt in detail, obtaining 
nuwers to all their questions. Together with a third policeman, they 


he surrounding ares and questioned three others 


resent in the aouse, At about 6:15 thas morning, appellant was 


ten stetem:nt. She waS not edvised that she was free to refuse to 


police or that she had a retus2e to answer quections 


have the advice of a lewyer (Tr. 18, 67-68, 77, 124, 206). While 
persons were present in the houge and were questioned by the police, 


, appellant was taken to Headouarters. Even assuming thet the police did 


~% intend to arrest appellent at this time, as they testified, they never 


rmed her of thet fect and it appears obvious that she reascnably could 
that 


aes 


4210 


2 bad no choice out to go with the police, 


one was uncer nrrest. Appellant's testimony that she did in fact have such 


thet reason stands uncontradicted 


belief and accompanied the police tor 


&@ o8L 
Tr. 75-76, 85°. Mo ec, appellany was taken to Headquarters, 


wae 


ced in a small, private room where 


ther question 


sne remained alone with the police, subject to extensive additione! question- 

ing until, at ¥:05 a.m., she made the statement which was used depinet her. 
Under these circumstances, the fact that appellent was a 

arrest in a legal sense at least from the time she was taken to the police 

station, whatever the police may have intended, is established, a fortiox, 

by the decision of this Court in Seals v. United States, supra. In that 

case, Seals wae requested by FBI agents to accompany them in an automobile 


waiilie they asked him some questions. They parked after driving a few blocks 


and informed Seals, before commencing to question him, that he was not under 
arrest, that he did not have to make a statement and that anything he said 
could be used egainst him. This was in the middle of the afternoon. 

Shortly theresfter, they went to Seels' apartment where Seals nee around 
freely in the presence of a number of otker persons, § while the FBL agents 
searched the premises. During the one-half hour that they were in his 
apartment, Seals was not questioned or touched in any way end Ptebiy obteined 
a dvink of gin. At 4:15 in the afternoon, he was asked to go to the FBI 
field office "to talk further" and "volunteered to go." This was' about two 
hows efter he was first approached by the FBI agents. He was taken to the 


field 


office, where the questioning resumed, after he was advised that he 

was free to go at any time. The trial court held that a confession, made some 
syo and one-half hours after the questioning resumed, was admissible evidence , 
since Seals had not been arrssted prior thereto. 

This Court reversed and remanded for a new trial at which the 


confession was to be excluded from evidence, as follows: 
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"Viewing the evidence in the light most fevorable to 
the Government, ee giving the Ever aij court’s finding the 
great weight to which it is entitled, we must neverthelese 
conclide thst Seals was under arrest at least from the tir 
fabout 4:30 p.m.) ze was brought to the Tield Office in the 
company of the agents. Such a conclusion seems to us well 

igh cisiy auiaegoae ' By that time, Seals ‘would have been rash 
indeed to suppose he was not under arrest.’ Kelley v. United 

tatez, LiL i.S.Apo. D.C. 396, 398, 298 F.2d 310, 312 (1961). 
From thet point on he was in what was the equivalent of a 
police? station, ne was in the constant company of ome or 
more *BI agents, and was subject to almost constant auiheie 
gatio:r. It seens to us that these circunstances dictate a 
finding thet evea without any physical restraint Séels 
neces3arily musi have understood that he was in the power 
and custody of the FBI and that he submitted to questioning 
in corsequence. As we held in Colemn v. United Stetes, 
LLL U.S.Apy.D.S. 555, 563 fen banc 1961), this would con- 
tituse arrest, even though no actual force or physical 

straint was used, or any formal declaration of arrest 

Tne fact that Seals was told that he was free to 

leave end that he was nee under arrest would hardly in the 
circunstances in whic he found cna never left alone 
and constantly in the Wosubeay of FBI agex in their offices 


en 
(obsetved vy him to be ey iacwle of sacese: nd presumably 
“ 


thougit to be difficult of exit}—suggeat to bin, a 19-year 
old high school student, that he was in fact free. 
{footnote omitted?) 


"The Government contends that the arreet did not 
cabs until about 7:10 p.m., just after tne appellant 
confessed, We have decided that the ernest oceurred not 
lster than 4:30 p.m. Whether the arrest was made with or 
without probable cause is not something we can readily 
determine from the: record | eet us. But either alternetiv: 
defeats the Governzent. > the arrest was made cn probatle 
eceuse, Seals pa) vid have deen taken without delsy to a 
magistrate. if deruitig was no probable cause, he should not 
have seen arrested, 

117 U.S.App.D.C. at 31-82, 325 F.2d at 
1008-1009. 


sentence in the above-quotetien in which 


"In finding that Seals was not in fact under arrest 
before he confessed, the trial judge did not make it clear 
whether he considered whether or not Seals had reason to 
believe and did believe that he was under arrest. This 
was a very pertinent, if not determinetive point, as the 
Coleman and Kelly cases, cited above, make clear. And cf. 
Henry v. United States, 361 U.S. 98... (1959), holding 
that the defendants there were arrested when FBI agents 
waved their car to a halt and thus restricted their liberty 
ef movement." 


We submit that Seals camnot rationally be distinguished in e 
tenner unfavorable to appelisnt insofar as the issue of when the arrest 
oceurrea is concerned or, as we show later, insofar as the admissibility 
of the confession otherwise is concerned. indeed, the most important 
difference between the facts of the two arrests establishes that appellant, 
even more clearly than Seals, was under arrest at least by the time she 
ras brought to the police station. Seals was told, both before and after 
he wes taken to the FBI field office that he was not under arrest and that 
ne was free to go as he pleased, while appellant was never so informed. 

Both Seals and appellant were questioned before being taken to 


a police station or its equivalent and both gave exculpatory answers. 


Section 3.05(2) of the ALI Model Code of Pre-Arraignment Procedure mekes 
@ request to appear at the police station a circumstance implying 

arrest for the purpose of invoking the Code's protective provisions for 
arrested persons and the associated exclusionary rules, "If a lew 
enforcement officer, pursuant to Section 2.01 [Voluntary Cooperation 
with Law Enforcement Officers}, requests any person to come or to 
remain at 2 police station, prosecutor's office, or other similar 

plece, and does not take such steps as are reasonable under the eir~ 
cumstances +o make clear thet no legal obligation exists to comply with 
such request, such person shall be accorded all the rights and protections 
afforded to arrested persons by this Code." It is interesting thet 
even this Model Code, which was severely criticized at the ALT meeting 
in May, 1966, for the alleged inadequacy of its safeguards, should 
specifically deem such a situation an arrest. (Tent. Draft No. 1, 1966). 
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Weite Seals first went with the FBI agents in an automobile and then to his 
apartment whereas eppeliant was in her home a% all times before veing taken 
statioa, thet factual difference works in favor ci appellant ,since it 
her hom that the body was found while Seals was not at the scene 
the felony under investigation (a bank robbery) either while in th 
ot while at his apartment. Seals was asked to go to the FBI office about an 
hour and five or ten mint (ter he was first contacted by the agents snc 
arrived at the field office about an hour and thirty-five or forty minutes 
alver being contacted, wnile appellant was asked to go to the police station 
avout an hour and thirty minutes after she first saw the police and arrives 
en hour and fifty-five minutes ¢ 
contaet. In w i im pé was given the opportunity to 
robably more freedom of 
movement than appellent. Others were present in Seais' apartment as in the 
nouse in whicn appellant lived, out cnly Seais aad appellant were taken 
away by the police. Appeliant was taken to the 
6:15 a.nm.--a time when one would te less likely to consider such a step 
©» te a purely voluntary matter than would be true of the mid~afternoon when 


Seals was brought to the fiel ice. arriving et the station (or 


field office), both appellant and Seals were alone in an office except for 


une police for FBI agents) and were questioned over a surstantial period 
ime before making the confessions used against them--ore hour and io 
(6:49 to 9:05 a.m, less forty-five munutes 


minutes with respec 


In short, the differences in fact thus tar discussed either favor 
apreilant or are plainly immaterial. There are three additional. differences 
woickh the Government perhaps may urge, but which cannot, in our opinion, 
preperly leaé to a different result. The first such difference is that Sesls 

a 19-year old male high school student, while appellant is a women whose 
age does not appear in the record. The second such difference is that in 
entering the FBI field office Seals passed through a "gate manned by a male 

receptionist,' whose duty it was to inspect the pass or other credentials 
of the one entering before he admitted him," while the record here does not 
reveal the existence cf any such procedure at the police station to which 
appellant was taken. This Court, in Seals, relied upon both of those fects 
as they releted to Seals--his age and the "difficulty of access" which 
“presumably” would cause him to think that it would be "g@ifficult of exit", 
but only to offset the "fact that Seals was told that he was free to leave 
ang that he was aot under arrest." Since appellant was not told thet she 
wes not under arrest and was not free to leave, her age and the restricted 
nature of the place in which she was questioned ere much less importent, if 
they have any imoortance at ar’ We suggest, furthermore, that an unpro~ 


In Kelley v. United States, supra, Keliey had been approached by a 
policeman ia a restaurant and asked to come outside for a talk, After 
they went outside, Kelby answered a few questions which were put to hin, 
whereupon the police demanded that he reveal wnat items he had on his 
person. This Court held, reversing the trial court, that Xelley “was 
yestrained of his liberty and so understood can hardly be doubted as he 
left the restaurant with one officer leading the way and the other either 
alongside or behind" him, and that "{wJhether or not the police deemed 
{Kelley} under arrest when he was accosted at the counter, ke would have 
been rash indeed to suppose he was not under arrest by the time he got 
outside the business establishment." i11 U.S.App.D.C. at 398, 298 F.2d at 

[footnote continued on page 31! 
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tected woman, cf whatever age, is likely to be as impressionable eas a 19-year 


.¢ male studcert, and that one taken to a small back room in a police station 
3} a8 likely tc believe that her exit without permission would be difficult 
4: would one who had passed by a male "receptionist" at an FBI field office. 
e sole remaining’ distinguishing feature to which appellee could 

the one so heavily, if nos exclusively, relied upon by the trial 


claim thet the police did not focus their inquiry upon appellant 


Y 


ag a suspect. This might very well explain why the police 
inform appellant, as the FBI had werned Seals, of her right tc 
ary attomey and to remain silent. In no way does it affect 


crucial determination of what the circumstances created by the police 


~ footnote continued 
312. The Court did not mention or otherwise appear to plece any import— 
ance upon Kelley's age, and it could not have been more difficult for aim 
to leave when he was out on the street then it would have been for ap- 
pellant to leave after being teken to the police station. If any point 
should be made by the Government of the fact that appellant had been con- 
Gestae of assault in 1963 and charged, but not convicted, of assaui in 
1964, this Court in Kelley pointed out that the defendant in thet cage 
who had previously been convicted of a felony, could be expected for that 
very reason to have e more "submissive atti tude towared the officers” toan 
coulé one “with no record." 111 U.S.App.D.C. at 397, 298 F.2d at 311. 
That the back room of the Homicide Squad was difficuls of exit or, at 
leest, would have seemed so to appellant is apparent both from the fact 
that it was selected by Detective Canuon precisely because it was "more 
private" and from the fact that some time before 8:50 a.m. "the whole 
daywork crew" had gashered for roll celi in the outer room \Tr. 3). 


This factual determination is, of course, difficult to review upon appeal, 
even if i+ were relevant to the disputed | issue ef the time of arrest, See 
Jackson v. United States, 122 U.S.App.D.C. 324, 226—327, 353 F.2d 862 
364-865 (1965) (applying "clearly erroneo us" standerd rd in reviewing 
trial cou:t fact findings unrelated te the exercise of discretion by tae 
court). Bu trial court's gouepeepse of what ic patently dis- 
ingenuous poli testimony, @.g.- appelien’ wee not considered a suspect 
{foctnose continued on page 32 J 


reesonably led appellant to believe about her status. It is the conduct 

of the police, not their unspoken state of mind, that governa. ‘They may not 

have intended to foeus upon her, but she was the only person with ‘any knowledge 

of the background of White's death who was questioned extensively at the scene 
sestioning. They may not uave 


taought she was involved, but what otner inference was available to her, 


Loseted in the Sguad's si1all rear room, completely out of contact with her 


felends and relatives, oblivious to the prospect of success for any attempt 
to depart, trying to figure out why the police would have told her to come with 


then if all they wanted was to have her repeat for close to two hours the same 


footnote continued - 
at all (Tr. 17) and it "never" entered Cannon's mind that White might 
have been killed in the room or the knife used as the weapon (Tr. 206+ 
207), is belied by, emong other actors, the extensive search for the 
weapon inside and outside appellant's room ordered by one of : the 
detectives (Tr. 150, 164, 209), the lack of blood outside the room or 
anywhere else other than on or by the bed (fr. 11, 39-40, 175-175, 203~ 
204), the discrepancies between appellant's story of White's night—‘the 
return home at 9:30 p.m. followed by immediate retiring—and those of 
Thomas, Hendricks, and Jones (Tr. 12-13, 18-19, 54, 56-58, 177), the 
different treatment accorded Hendricks ,who was not taken to Headquarvers, 
although he had helped put White to bed, and the discrepancy petween eap- 
pellant's tale that White wss working at the Shoreham and White's un- 
employment compensation card (Tr. 209, 212). That som of these factors 
were brought to the Court's ettention during the course of the trial 
rather than during the hearing on admiseibility should not detract from 
their impact on the trial court's initial ruling that the statement wac 
admissible (Tr. 132), since appellant renewed her objection to the 
offering cf the stetement at trial (Tr. 416-417) ,and the neture of many 
events thet control the applicability of an exclusionary rule "often 
camnot truly be determined until the evidence at the trial has brought all 
circumstances to light.” Di Belle v. United States, 369 U.S, 121, Lee 
(1962). See Anderson v. United States, 122 U.S.App. 277, 279, 352 F.2c 
945, 947 (1965). 

[footnote continued on page 33 } 
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onged interrogation, "3 unrealistic to 
ceeking a confession.”' Developments in the & cont 2: oe 
Rev. 
th detectives ipriae her that they 
thought she knew more s 2's death than she let on, demonstra? 
her awarene 3s Lana ; as & Suspect es 75, 108}, th 
had to go to Headquarters in thei: 
company .°2 th Petective Crocke thresten:3 to maxe her tel. 
the truth by foreing er to take a lie detector test ‘T 6, 79-79, 193) 
Neither detective conced gave appellant — 
i > 124-125). 
g re) “her edout a 
"Suck confliess in testirony 
privacy of solice ve tens 
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Meant’ 
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squads, of taking people whom they label 
to a murder to Headquarters to give signed aenente: which may 
© inculpatory ‘Ir. 53}. According to Detective Cannon, 
for oringing appellant in for further questioning was to 
she nad just finished telling him at tne abeke so that the 
have access to her statement in order to 
ant’s freedom should be curtailed for 
convenience of the day workdetectives is difficult to fathom. Between five 
Detective Gannc ad recor substance of appellant's type- 
Tr. 34-35, 643. Compare Tr. 12-15, 21-22, 
th Government's Fxhibit No. 7. He did not have to have eppel- 
able to transeribe his notes. Her presence was useful 
~wo objeciives - first, the extrection from her mouth of evi- 
of ner involvement in White's death in comsravention cf the policies 
lying Mallocy ané Esecbedo and, second, although this is not set forth at 


oint in the record, the obtaining of her signature upen her statement, 

ssult that snould sne s ee ft tory she could either be deterred 

-peeched, oie latter function could easily heave been satisfied by another 
incompleteness of the evi- 


have dictated as a matter of proper police 


employed, her story would 
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o/ 
3o2c Lon, 0.3.)% Greenwell v. United States, supra, 119 U.S.App.D.C. at 47, 
324 F.2d at 966; Spriggs v. Jnited States, 118 U.S.App.D.C. 248, 251, 332 F.2d 
2, 286 (1964). No case in thie Court has yet deemed “spontaneous” en 
rei admission given after two houre and twenty~five mintues of detention, 
including one hour and forty miautes of interrogation, particularly in the 
aksence of any reasonable justification for such delay, assuming one could 
The clock may not be decisive with respect to cases iivolvite 
icf pre-confessional periods of detention, see Muschette v. United States, 
& U.S. App. D.C. 239, 241, 322 F.24 989, 991 (1963) rev’é mem, on other grounés, 
1S. 569 (1964) (oral confession within twenty-five minutes of arrest), but 
it is an almost absolute berrier to the admissibility of confessions occurring 
after extensive pre-arraignment delay. E.g., Coleman v. United States, 114 U.S. 
apo. D.G. 185, 313 F.2d 576 (1962) (oral confession given two hours end five 
minutes after arrest, one hour and twenty minutes after beginning questioning). 
The exclusionary rule adumbrated in Escohede fits the factual circumstances 
sgevounding appellant's admission like a glove. She became the reer suspect as 
sf the time of her arrest. She was in custody and subjected to interrogation. 
\ecording to her uncontradicted testimony, which the trial court did not 42 cered= 
it, she tepeatedly asked for a lawyer while her first statement was being typed, 


put was just as repeatedly refused permission to talk to or consult with one av 


aay — a Ge : 
seed She opinion of MeGowan, J. in Alstonin voting to reverse the conviction 
is predicated upon the lack of any timely warning to defendant of his 
right to remain silent or of tne fact that any answers he chose to give 
so police questioning might be used against him at trial, an omission 
ich the Fudge thought was a per se indication that any delay nie 
j ad not be shown to be reasonable. 121 U.S. App. D.C. at 


ah 
2d at 73-75. 
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s 2 At . ann 34 + : ry 
cheat time (Tr. 93-94, 96-28, 101-103). Detective Cannon claimed that, before 


© Signed the statement, he twice offered her an opportunity to use a phone 


any lawyer in Washington, but the genuineness and certainly the 


Fectiven the officer's testimony is given credencé, 


attempt to supplant the lawyer she might 
» called by purporting to give her the same advice the lawyer woule give. 
Lnéex these circumstances, bis offer essentially was that he would act es 


ffer aer Counsel, which is nonetheless a denial of her 


If tais Court should find e basis for reading the trial court's 
ruling as encompassing a refusal to accept appellant's uncontradictei 
ane often-made assertion that she sought, but was never given, the oo- 
portunity to talk to a lawyer, Jackson Vv. United States, 229 U.S.App. 
D.c. 100, 104, 337 F.2d 136, 140 (1964), cert. denied, 380 U.S. 935 
(1965), would preclude the application of Escobedo tc this case to bar 
use of the admission. ‘Nevertheless, the Supreme Court's decision on 
June 13, 1966, in Mirande v. Arizona, supra, would ber its use because 
of the aduitted lack of the timely warnings required therein (Tr. 67-68), 
were this Court to see fit, as the Supreme Court indicatdd in Johnsoa 


S. 


v. New Jecsey, 384 U.S. 719, 733 (1966) "States" might, to apply the 


Miranda standards to e broader range of cases than Jonasea required by 
giving them retrospective effect to cover, at least, this trial which 
sommencee less than tiwo~and-one-half months before Miranda was handcd down 
and considerably afer at least four members of this Court had stressed 
the significance of timely warning of rights as a minimal prerequis! 
the admissibility of confessions, clearly foreshadowing the constiv. 
ruling in Miranda. Compare Johnson v. New Jersey, Supra, 384 U.S. & 
with Alston v. United States, supra, 121 U.S. App. D.C. at 67-69, 3 
at 73-75 {opinion of McGowan, J.), Gerry v. United States, 1210.5. 
D.C. 29, 35-36, 347 F.2d 813, 819-820 1965) Wright, 
Bazelon, C,J., dissenting from denial of petition fos rehearing ennane, , 
ad States, supra, 119 U.S. App. 7.0. at 107-109, 33” 
ssenting). See generally the Supreme Court's 
+9 formulate rules of evidenee for ~n¢ 
éo not 2zceate importa consti- 
» 336 U.S. 704, 
U.S. 463, 476 (1946 >. 


11/ 
Sixth Amendment rights. Furthermore, Escobedo contempletes that the accused 


be permitted to consult with his attorney not at some time during the course 
of a process of futaerovainen that is convenient to the police, but before 
thet process commences, Escobedo cannot be satisfied by ignoring i suspect's 
repeated requests to see a lewyer enc then, when the custodial interrogation 
has brought him to the point of making incriminating statements, offering to 
let lim call one and talk over the telephone. | 

Thus, appellant's situation parallels that of Escobedo. Like hin, 
she was denied the requested opportunity to consult with her lawyer. Like 
him, she had not been warned of her absolute constitutional right to remain 
siient. Like him, she was denied “the Assistance of Counsel" in violation 

£ the Sixth Amendment to the Constitution. 

Finally, if at the time appellant was arrested by being brought to 
Headquarters, the police had no probable cause to hold her, they showld have 
complied with Mallory. If, in fact, they had no probable cause to: arrest her 
beceuse they lacked any evidence tc connect her with White's murder (Tr. 16), 
then the arrest was in asiatien of the Fourth Amendment and its fruits, in- 
cluding verbal evidence or confessions derived therefrom, are inedmissibie. 
Wong Sun v. United States, supra; United States v. Middleton, supra, 344 F.2d 
at Bl, n. 3; Gatlin v. United States, 117 U.S. App.D.C. 123, 129, 326 F.2d 666, 


672 (1963). In this sense, Wong Sun is the converse of Maliory. Seale v. United 
States, supra. 


i2/ Miranda v._Arizona, supra, would not countenance such an offer because, 
according to Miranda, 364 U.S. at 473, unless e person interrogated is 
warned not only that he has the right to consult with an attorney, but 
also that if he is indigent e lewyer will be appoinied to represent him, 
the warning of a right to ccunsel would be hollow, for the indigent 
would believe that his right to consult with a lawyer would exist only 
if he elresdy had one or had the funds to obtain one pr had the funds to 


obtain one, 
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certainty (Tr. 20, 300, 400) and, most 
all, in the interim, Camon's direction of his conversation with 
% to theix common religion and the priest of her church, adding the 
and moral force of Cstholicisn to the temporal power and suasion 
police (Tr. 30, 19-199). Appel xid have to have deen tough 
not to lave had her will to resist overborne by all of this. 
Thus, appellant was effectively arrestec no late> than 8: 50 a.m. 
or during the fifteen-minute pereoe preceding ner signing of the statement. 
time, if there was no other evidence linking her with the 
to constitute probable cause, Worg Sum would prevent the 
sption into evidence of her aam.ssion. If there was probable cause, ‘he 
onsiderations discussed supra pp. 35~36, would apply with 
equal force, despite she closing of tne time gap between arrest and admission 
fron two houre and twenty-five minutes to twenty mnutes, given the manner 
in ehich the police employed that twenty minutes to encourage appellant to 
divelge her role in Yhite'’s death by slaying upon her conecience and 
religious associations rather than to carry out any reasonable an :d necessary 
lice procedures. See Aiston v. United Stetes, supra (both opinions of 4 
y); Greenwell v. United States, supra: Sorigge v. United OHS. 
o Jones and Ssory sv. United Staves, 119 U.S.App.D.o. 284, 286, 342 F, 


(1964' fen banc). Escobedo would control as well. See pr. 36-33, 
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Government 
4 written statement 


Cannon formally 


Seam +3 ‘ + 
from the court, 


2 ~- the second statement 


enieny 


UMS LEHG eS Pr, 210; 112-123) The 
someone actually used the 


ing rather than try 


ging that the 
sjotement to be received was dubious, excluded the documens 
Yegsentiais" in (Tr. 420-421). Since the court snould heve rejected 
rbement altogether, distinguishing its essence from its tangible form wes 3 
.oingless gesture. Appellant properly preserved this matter for appeal. by 
>i 2eting to any reference to the statement and unsuccessfully moving to str: 
redirect examination of Cannon (T , 413-414, 417). 
As a result of the court’ itia! isic step the latent 
second statement in the face of the Government’s explicit reserve 
of the right io refer to tate in rebuttal (Tr. 113), the Governuert 
able to reveal its contents to the jury without clearly depicting the context 
of 2olice activity feom which it energed. When the statement was taken, whether 
there was any questioning of appellent between the time she made her ra. admic- 
sion an the time Detective Cannon began typing the written statement, what, if 
any, other matters involving the disposition of appellant, whose status in the 
eyes of the police had just changed from witness to accus ed, ir ntervened - none of 


32/ 


these crucial facts appear on the record. The court certainly understood that 
tney should have been explored, for it aid warn the parties that it would de “in 
eumbent on one or both of you to estadlish the eireumstances under which the 
ment was made" (Tr, 395). But the court never pursued thet warning to assure 

thet the Government, which examined Cannon in copious detail with 
substance of appellant's written statement, fulfilled its obligation. 
of an adequate Mallory hearing with respect to the statement is 
for remanding tor further proceedings, even though eprellant did not spec’. 

egt such a hearing. oor v. United States, 117 U.S. 4op. D.C. 87, 


1963}. 


+ 3, 


ecounse?.'s ext 2s ae ret enese. ee sti 
concluded atv ‘ } I t 
(Tr. dC) 
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corroborated by the fact that the officers refrained from betaging appellant 
before the Commissioner for arraignment until one hour and forty-three minutes 
(Tr. 33), after her oral admission at 9:05 a.m., although the Coumi sioner was 
odviously open for business, Compare Porter v. United States, 103 U.S. Apo. D.C. 
335, 258 F.2d 685 (1958), cert. denied, 360 U.S. 906 (1959), 

That the trial court probably was aware of the inadmissibility of this 
scatement in light of Maliory can be seen from its ultimate refusal to receive 
tne statement itself (Tr. 420-421). ‘The court nonetheless thought that the jury 
could properly be apprised of the statement’s contents because appellant's 
counsel had somehow opened the door to the Government's use of the whole state- 
meni by asking Detective Cannon whether appellant had told him not only that 

stabbed White, but also that she did it because White physically abuesd and 
uited her and that White had thereafter gone to sleep anstead: of to the hos- 
. 400- 401). 
The recerd does not support the application of this theory. of admiesibility 
opeilans’s otherwise excludible second statement. It is impossible tc deter- 
the absence of the stateuert as an exhibit whether or no 
appellart’s counsel did in fact employ it in cross-examining Cannon {See counsel's 
stggestion that the statement be marked in some feshion for an appellate court 
wc pass upon - fr, 424), Appellant's counsel stated for the record that he hed 
» imberrocatei Cannon with the aid of the statement; thet he had thought about 
‘weping to it, but had decided net to; that he had it in his hand, but had not 
ked any questions from it (Tr. 401-402, 403-404), The trial court did not 


sagree with counsel’s churacterizetion of his treatment stetemen™.. 


frstoad, the court held that, "in any event,” counsel had cpened up the line of 
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unaply with respect 
covernment i i toe ify it (Tr. 402, 
egp.icable doctrine of waiver. by a defendant of his right to bar the prosecution 
Crom introducing inedmissibis evidence when he has relied in part on the sare evi- 
dence, no door would have been opened through which the statement could enter so 
23 counsel did 
door” or “open gates” theory itself is fall 
Mets niet, ‘ r 72, 140 P.24 68, 89-91 .1943° (improper 
sc character witness :; . Heckford, 149 Cal App. } ed 497 
improper inquiry into defendant's arrest, but not reversible error because 
evidence egainst defendant; People v. Parrelta, 158 al 
88 [195% improper inquiry into results of lie 
reversible error because of thorough judicial warning to jury’. 


sgainst the orosecuticon although opened by the defendant. This 
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any criminal stete 
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response may have % rect > 
statement, bit to some oral statement or 
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20unsel = cuistion as to why sppell 
cerma of “physical aouse" and 
nody of the statement av read te 


408: 


Jetnson end Si sowark v. 


, 344 F.26 163, 


15-17, 283 F.2d 377, 379~381 


ict 


Crewford v. 


976, 978-979 (1952),i2 whi eccurt relied 


U.S. Apo. 


, on appellant's gu 


See gieah dk. 
on the Spen 


5 A 1+ ri nl 
Ana Maveriat 


ov ineulpatory words in her brief org] admission and her lengthy statemant. 
eve Wes no other evidence directly linking her with the crime. The staze- 
nt was cumulative vis-a-vis the admission only in the sense that it added 
sigaificant weight to it, hammering home appellert's participation in the crime 


and setting the scene of the kiliing to make it understandable to the jury (See 


veferences to this statement in its closing arguments - | 


441-432, 434-435, 449°. Ir an appellant whose cuilt has been overwhelmingly 
esteblished from other evidence could heve been prejudiced by the admission of 


formal statement, it i > this court to eculat ivtle 


There Wes Insufficient Corroboration of 
Appellant's Admission and Fxculpetory 
Statement (See.Tr. 148-328, 333-417, 422- 
2 ae 5 
The Gevernment's case against appellant rested entirely and exclusively 
upon her oral admission that she Stabbed White ard her subsequent exculpatory 


Statement that she had done so in self-defense after White had slapped her around. 


Taere was nothing that connected appellant with White’s death when the police 


as 


first talkeé to her at her apartment (Tr. 16). The police did not thercefter 


unearth any evidence of a tangible or testimonial nature, other than the vords 
evxsracted fron appellant, that in any way pointed to appellant rather than 
Hendricks or Scott cr Thomas (or even a "Jitterbug" or "jitterbugs™) as the ver- 
son who killed White, In fact, the police weren't particularly interested in 
per 
e@>peliant's disclosures %o fall back on. Their on-the-ecene explorations at 
izle Riggs Place apparently ceased altogether after appellant talked, although 
it hed been dark when the officers arrived at 4:48 @.m. on the morning of Merch 
th (Tr. 149, 172) and presumably did not become very light by the time thev 
They completely ignored the other witnesses whom they hed 
briefly ard inconsequentially interviewed upon discovering White's pody until 
three months had elapsed (June 17th or 30th} and the witnesses’ recollection of 
tne events had noticeably changed and grown more elaborate (tr. 25, 48-51, 54- 
cC., They did not seek to type the blood found on White’s clothing precisely 
Secause appellant had acmitted her role in his death (Tr. 210, 215-216), Nox 


joes the record reveal thet they made any efforts to examine the knife thet was 
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sitomit, however, that suck a re-cyaninaiion ie appregrinte and thao this 
Cows should now hold that there musi be some independent evidese wiat the 
c:fendant committed the crime as well as independent evidence that a crime 
was committed, Not only is it highly anomolous to require a greater degree 
or corroboration of intangible crimes than of crimes against the perso: whics 
usualiy are more severely punished, but a rule that corroboretion nees po 
only to the fact of the crime neither provides adequate assurance of the 
trustworthiness of a confession nor sufficiently preserves the intezz: 

our accusatorial system cf criminal justice. 


It seems much more probable that coercive police tactics which 


Or 
tnan woen even the fact of the crime is uncestiain. Soc, too, the x 
wuieh might trigger a purely voluntery confession by a person who as & 
neurotic compulsion to confess seems more likely to oceur when the fact 
sne crime is certein than wnen the fact of the crime is uncertain. Ger isl 
tere musi be at least as mich danger that te wrong person will confers to 
the commission of se ¢rime which acctuelly occurred as thet somsont wall conte 
+o a “erime" which did not ocsur. To require: corroboration of the fact 
tice erime but not of the defendant's connection therewith is to enghrins 
cmmon law concepts of corpus delicti and te Leaore the varpose of prov. Jing 
acequate asmurance of the trustworthiness of a confession, 

In Naples v. Gui.ted States, supra, this Ccurt clear. 
Zab minimal zorreboration of confessions wows aot suffice in th 


cietion, Wille thet might be enough to avoin the deayers of Salse 
& g 
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suced by sone inner compulsion,” it muy not “be sufficient to preserve 
vhe integrity of our system of crimizal justice." In this jurisdiction, 
“sufficient extrinsic evidence should be required to preserve the integrity 
cf the right against self~incrimination, the presumption thet every accused 
is innocent until his gufit is established beyond ea reascnable doubt, ani the 
accusatorial nature of cur system." 120 U.S. App. D.C., at 128-129, 344 7.26 
et 513—514. To permit a conviction to be based upon a confession end sow 
extrinsic evidence of the fact of the crime, but withcut any independent 
evidence of the defendant's connection with the crime, msy give some modicur 
of protection against false confessions based upon inner conmulsions; hozever, 
it is also an open invitation to lex police investigation and to the 
eestruction of the right agsinst self-incrimination, the presumption of 
innocence and che scevsatorial nsture of our system of justice. This cate: 
itself demonstrates the danger that, where no significant corroboration 
required, the police will be content +o relax once a confessicn is obteincd 
sad make no sustained effort to obtain dindependent evidence that the 
defendent—or someone else-—committed the crime. 

We submit, therefore, that the developments in the lew since 

Marrey v. United States, supra, was decid some 43 yeers ago demonsvrat: 
taoat thet case is no longer valid insofar es it holds that a confession to 
nomicide or other crime against the person need not be corschorated by in- 
dependent evidence that the defendant was the person who ccommitted the evime:. 


Since there is no evidence, apart from her confessions, that appellant was 


the person who stabbed White, this is another ground cufficient in itsel! 


to require a reversal of the conviction. 


For the reesons set forth above, the judsment ef conviction 


appellent should be reversed. 
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UNITED STATES OF AMERICA, Appellee. 
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REPLY BRIEF FOR APPELLANT 


Introduction 


Appellant's opening brief anticipated many if not most of the 


arguments advanced by the Government in favor of the legality of its 


reliance upon her ow words to convict her of manslaughter. It is thus 


unnecessary to rehearse in detail the reasons why the prosecution's resort 
to appellant's oral admission and written statement should have been 
entirely foreclosed by the operation of exclusionary rules. 

Appellant nevertheless wishes to highlight the threat to Fifth 
Amendment policy that is inherent in the Government's contention that 
police action in transporting a person at 6:15 a.m. from her home to Police 


Headquarters for questioning during a period of nearly two and one-half 


279¢3 


hours should no more entail judicial restraints than asking the same person 
to answer some inquiries on the scene. Appellant would also like to point 
out what may and what may not properly be considered as part of the record 


on this appeal as well es to clarify several minor points of difference. 


REPLY TO THE GOVERNMENT'S ARGUMENTS 
I. The Inadmissibility of Apvellant's Oral Admission 
The Government suggests that because the police had not, according 


to their testimony as to their states of mind, which the trial court clearly 
1/ 


credited, come to view appellant as a suspect when they took her to 
Headquarters and because such action on their part constituted "diligent" 
police work in employing appellant as a springboard for further investiga- 
tion as well as performence of a "vital police function," she was somehow 
not sudject to custodial interrogation while Detective Cannon took a 


statement from her in the privacy of the back room of the Homicide Squad. 


1/ ‘In the course of making its ultimate determination that appellant 
was not under arrest when she admitted her crime, the only factual 
dispute that the trial court undertook to resolve was whether the police 
in good faith did or did not suspect appellant of being involved in 
White's death and did or did not intend to put her under restraint 
(Tr. 70-71, 86-88, 132). The trial court did not proceed to make any 
credibility judgments beyond those concerning the officers' states 
of mind. It was satisfied with the police version as it related to 
the "focus" test and neither expressed disbelief in appellant's testi- 
mony about what the police did and said to her nor made. any other 
findings of fact that are in any way binding upon this court. Thus, it 
cannot be said, as the Government claims, Brief for Appellee, pp. 8, 
n.3, 18 that on this appeal every factual dispute must naturally be 
assumed to have been resolved against appellant and that her testimony 
must be ignored even where it is not in dispute with police statements. 
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Tne Government further proposes that this Court accept its subjective 
evaluation of appellant's decision to announce that she had stabbed Hoyte 
White as an "utterly voluntary" act of sheer spontaneity induced by "the 
gnaw of her own guilt," that would have occurred no matter where or with 
whom appellant happened to be. 

To set forth these propositions stripped of the rhetorical questions 
that enshroud them in the Government's brief is to reveal their frailty. The 
restrictions they imply upon judicial control of police conduct vis-a-vis 
"witnesses" and the inroads they would permit into the guaranteed right of 
any individual "to remain silent unless he chooses to’spe2k in the unfettered 
exercise of his own will," Malloy v. Hogan, 381 U.S. 1, 8 (1964), are 
significant and deleterious. If the Government is correct, then the police 
can, with impunity, revive the presumably lepsed technique of the dragnet 
investigation by bringing anyone and everyone found at the scene of a crime 

ionhouse to see if asking them some background questions under the 
"right" conditions of a police-dominated atmosphere could produce either 
helpful leads or perhaps even greater assistance from the eagerly cooperative 


guilty party. 


According to the Government, telling a person to come to the station- 


house, taking her from her home to Headquarters in the early morning hours, 
and closeting her in a small, back room doesn't deprive her of her free- 
dom of action (or, as the Government puts it, disrupt her interests) so 


long as no force is employed and the person is not informed that she is 
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under arrest or not free to go. In other words, from the Government's 
point of view, the police are free subtly to exploit their psychological 
advantage without being compelled to observe the procedural safeguards 
attendant upon arrest. It is only when they reach a certain undefined 
level of explicitness or use their hands in place of their commanding 
presence, that they must commence to respect the protections afforded 
individuals by Mallory v. United States, 354 U.S. 449 (1957) or Escobedo 
v. Illinois, 378 U.S. 478 (1964) or Wong Sun v. United States, 371 U.S. 
471 (1963). 

According to the Government, asking a person Shout 5 weapon dis- 
covered in her room and about the events of the fatal evening and about the 
habits of the dead man and about the presence of blood on her skirt and, 
even, about whether she had ever cut, harmed, or injured him and then typing 
down the responses for future reference, all over the course of two and one- 
half hours, does not amount to interrogation or police questioning so long 
as the questions do not revolve around her involvement in the crime or 
indicate that she is the subject of inquiry. In other words, the police 
are free to beat around the bush and rely upon time and the atmosphere to 
prompt the guilty party to declare herself, without in any way infringing 
upon the policy against being compelled to speak. 

To accept the Government's position is to close one's eyes to 
the inherently intimidating and coercive impact of placing an ordinary 
individual inside a police-controlled environment and there pumping her for 
information about 4 recently-committed crime and its Bere It is one 


thing to ignore the stationhouse setting when it is the individual rather 
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than the police who has actively sought it out. 2/ It is quite another to 


deem it mere "bricks and mortar," the psychological equivalent of a depart- 
ment store or opera house, Y when entry has been by "invitation," the 
inquiries consume a substantial amount of time, contact with the outside 
world is non-existent, and departure, if any, is apparently dependent 
upon the good will of the police. 

The Government is able to adopt such a posture only because it 
is erroneously concerned, as was the irial court, more with an administrative 
assessment of what the police were up ~o when they brought appellant in -- 
were they engaged in a reasonable, gene:2l process of fact-finding? -- than 
with a judicial evaluation of the probable effect of such conduct and such 
surroundings upon appellant. Because its attention is misdirected, the 


Government,as had the trial court, fails to deal with the major issue 


2/ The Supreme Court in Miranda v. Arizona, 384 U.S. 436 (1966), emphasized 
that, for the purpose of defining the point at which custodial inter- 
rogation begins, it is important to note whether the questioning was 
initiated by law enforcement officers: 


"There is no requirement that police stop a person who enters 

a police station and states that he wishes to confess to a crime, 
[footnote omitted] or a person who calls the police to offer a 
confession or any other statement he desires to make. Volunteered 
statements of any kind are not barre’ by the Fifth Amendment 

and their admissibility is not affected by our holding today." 

384 U.S. at 478. 


Even though some persons might not feel particularly comfortable ina 
fashionable shop or opera house, it would be difficult for anyone to 
feel foot-loose and fancy-free in a private room at Police Headquarters 
with a crowd of detectives milling around in the office outside. 
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relevant to the pinpointing of arrest -- under ‘the circumstances, did she 
have reason to believe, as she did in fact believe, that she was under 
arrest? See Seals v. United States, 117 U.S. App. D.C. 79, 81, n.5, 325 
F.2d 1006, 1008, n.5 (1963), cert. denied, 376 U.S. 964 (1964). 

Seals ought to be dispositive of this ease. The same basic 
facts which divided arrest from freedom there and prompted this Court to 
find that an appellant who "volunteered" to go to an FBI field office with 
some FBI agents "to talk further" was under arrest "at least from the time 

. he was brought to the Field Office in the company of the agents" 
appear on the record in this appeal. Appellant in both Seeaacune present 
in a police station or its equivalent, in the constant company of one or 
more persons with arrest authority, and subject to almost constant inter- 
rogation, although appellant here, unlike Seals, was not told that she was 
free to go, not locked up, and not under arrest. 

United States v. Vita, 294 F.2d 524, 529-31 (2a Cir. 1961), 
cert. denied, 369 U.S. 823 (1962), represents the alien (to this jurisdiction, 
at least) approach of upholding the right of the police freely to "detain" 
suspects for questioning, as a matter of permissible police procedure, for 
up to five hours, without in any way being held responsible for having made 
an arrest within the meaning of Rule 5(a), Fed. R. Crim. P. ‘Sieh an 


interpretation of the Federal Rules of Criminal Procedure has been rejected 


by this Court. See e.g., Alston v. United States, 121 U.S. App. D.C. 66, 348 


F.2d 72 (1965). 
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Searbeck v. United States, 115 U.S.App.D.C. 135, 153, 317 
F.2d 546, 564 (1962), cert. denied, 374 U.S. 856 (1963), the other case 
primarily relied upon by the Government, did not involve the taking of the 
accused to a police station or its equivalent for interrogation, In that 
case, an experienced foreign service officer was questioned in an embassy 
by a foreign service officer known by Scarbeck not to have the power to 
arrest him and also by FBI agents in the offices of the State Department 
by which Scarbeck was employed. Scarbeck was not on police territory 
at any time, was free to come and go as he pleased, fully informed of his 
rights, and did not protest his treatment. The fact that no arrest was 
found in that case does not dictate a finding that an arrest did not occur 
in the very different circumstances of this case. 

We think that Seals is not only directly in point, but also is 
clearly correct in holding that a private citizen "necessarily must have 
understood that he was in the power and custody of [the police] and that 


he submitted to questioning in consequence." 117 U.S. App. D.C, at 81, 


325 F.2d at 1008, when he is taken to the police station by the police 4/ 


4/ As the Supreme Court stated in Miranda v. Arizona, supra, 384 U.S. at 
477, 478: 

"Our decision is not intended to hamper the traditional function 
of police officers in investigating erime. See Escobedo v. 
Illinois, 378 U.S. 478, 492, When an individual is in custody 
on probable cause, the police may, of course, seek aut evidence 
in the field to be used at trial against him, Such investigation 
may include inquiry of persons not under restraint. General 
on-the-scene questioning as to'facts Surrounding a crime or 
other general questioning of citizens in the fact-finding 
process is not affected by our holding. It is an act of 
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and remains there in the company of police officers while he is asked a 
series of questions about his knowledge of sini/oe connection with a sus- 
pected crime. Qf course, when the person is expressly told that he is not 
under arrest and is free to go when he so chooses, which occurred on at 
least four occasions in Seals, it may be necessary to inquire into other 
circumstances -- such as the age, education and prior experience of the person 
involved -- to determine whether that advice was in fact understood and 
appreciated. But when, as here, the person is taken to a police station 

and remains there in the company of the police and subjected to interro- 
gation about a suspected crime, without ever being advised that he is not 
under arrest and is free to go, such factors should not and do not come into 
play. 

Thus, the Supreme Court has Betaaten inquiry into such special 
cireumstances as a solution to the problem of determining whether an 
individual defendant should be warned of his rights after arrest, given 
the fundamental nature of the Fifth Amendment privilege and the simplicity 


of requiring an adequate warning. "Assessments of the knowledge the defendant 


4/ cont'd 


responsible citizenship for individuals to give whatever in- 
formation they may have to aid in law enforcement. In such 
situations the compelling atmosphere inherent in the process 

of in-custody interrogation is not necessarily present." [Footnote 
omitted .] 
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possessed, based on information as to his age, education, intelligence, 

or prior contact with authorities, can never be more than speculation... ." 
Miranda v. Arizona, 384 U.S. at 468-469. Similar inquiry should be by- 
passed in deciding whether an arrest has been made, so as to trigger the 

need for the warnings required by Miranda, as well as the constitutional 

and statutory safeguards provided by Mallory, Escobedo and Wong Sun, 

at least where a citizen is not advised that he has not been arrested and 

is free to go at any time. 

As if to underscore the possible dangers of stressing special 
circumstances, the Government, in its brief, depends extensively upon 
asserted "facts" about appellant and her background that are not to be 
found in the record on this appeal. The Government takes great satis- 


faction in pointing out appellant's public record of criminal activity. 


‘Brief for Appellee, pp. 9-10, n.5, 12. Such a record, if it exists, was 


never mentioned in the trial court. The transcript does not show that 
appellant was convicted of being drunk or disorderly or received probation 
for housebreaking and larceny. All that exists on the record is her state- 
ment, in response to cross-examination during the admissibility hearing, 
that she was convicted of simple assault in 1963 (Tr. 94-95). The Govern- 
ment also claims that she had an eleventh grade education. Brief for 
Appellee, pp. 10, 12. That may well be, but it is not disclosed by Govern- 


ment's Exhibit No. 7 (appellant's statement taken between 6:40 a.m, and 


=) 10:= 
8:50 a.m. on March 20, 1955), which was made a part of this record by 
stipulation on November 17, 1966. The Government has apparently culled 
its information from appellant's later statement, which was completed and 
signed later that same morning. See also Brief for Appellee, p. 20, n.10 
in which the Government goes so far as to quote directly from this second 
statement, and p. 21, n.11 in which the written statement is utilized for 
sake of comparison with oral testimony. The Government should realize 
that that second statement was specifically excluded from evidence by the 
trial court (Tr. 420-21). Of course, the fact that the Government still 
believes that the trial court admitted this second statement accentuates 
the unfortunate and prejudicial confusion that made the Government's use 
of it at trial reversible error. See Opening Brief for Appellant, pp. 
41-47. 

II. The Lack of Sufficient Corroboration 

The Government reads the record as indicating that appellant 
could have been convicted even if her confession, i.e., her initial admission 
and later exculpatory statement, had never appeared in evidence. If 
appellant could have been convicted on that basis, then ine same is true 
of Mitchell Scott and Pembroke Thomas and Sylvester Hendricks, each of whom 
like appellant, was demonstrated to have had access to the knife and the 
deceased. Without appellant's confession, the jury would have been forced, 


had they even received the case, into impermissible speculation as to the 
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identity of the murderer, including consideration of the never-negated 


possibilities that White could have stabbed himself or accidentally fallen 
upon the knife or another sharp instrument or even been wounded by an as- 
yet unidentified crony in the streets nearby. None of the evidence aliunde 
the confession is other than neutral in import on the crucial issues of 
how White met his death and, if by murder, rather than suicide or negligence, 
at whose hands. The place where White was wounded in some unknown manner, 
the nature of the wound-inflicting instrument, his state of sobriety and that 
of his friends, who was in his room on the fatal evening, and what discus- 
sions he had with appellant that night ae Bene proof of each of these 
appears on the record. But none of these facts is substantially indicative 
of murder and none of them point to appellant rather than anyone else 
as the guilty party. Neither the scope nor the quantum of corroboration 
required in Navles v. United States, 120 U. s. App. D.C. 123, 128-129, 
344 F.2d 508, 513-514 (1964) were supplied by the Government in this 
ease. 
Conclusion 

For the reasons stated above and in our opening brief, we respect- 

fully request that the judgment of conviction of appellant be reversed. 


Respectfully submitted, 


RICHARD T. CONWAY 
JOHN R. KRAMER 
734 - 15th Street, N. W. 
Washington, D. C. 20005 
Attorneys for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Was appellant arrested by being taken to the police 
station so that her oral statement, which did not in any 
way incriminate her and was the only source of pertinent 
information and leads, could be written down so other 
detectives on the squad could use it for investigation? 

2) If appellant in some way reasonably felt she “had 
to” accompany the police to the stationhouse for this 
purpose, did her subsequent confession, volunteered dur- 
ing small talk in a crowded area of the stationhouse while 
appellant was waiting for a ride home as soon as “roll 
call” broke, result from an illegal arrest so as to bring 
into question exclusionary rules under the Fourth Amend- 
ment and Rule 5(a) of the Federal Rules of Criminal 
Procedure? 

3) Had suspicion “focused” upon her and was she de- 
nied the opportunity of consulting with counsel? 

4) Was a written statement made after she volun- 
teered her confession and was arrested, which took 35 
minutes to put down on paper, the product of an “an- 
reasonable delay” under Mallory? If it was, was error 
committed by the trial court by allowing the prosecution 
to read from that statement the context of statements 
which appellant had just brought out on cross-examina- 
tion of one of the prosecution’s witnesses? 

5) Was this statement, corroborated in every relevant 
detail by extrinsic facts, insufficiently corroborated? 


Counterstatement of the Case 
Summary of Argument 
Argument: 
I. The initial confession was correctly admitted into 


Appellant was not under arrest at or before the 
time she told the officers she stabbed White 


Even if appellant reasonably felt she “had to” go 
to the stationhouse, her confession in no way 
resulted from an illegal arrest within Wong Sun 


Cc. 


II. There was no error in allowing the prosecution on 
rebuttal to read from appellant’s written statement 


III. Appellant’s statements were sufficiently corroborated. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,240 


SHEILAH C. HICKS, APPELLANT 
uv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee accepts appellant’s statement of facts as back- 
ground, although additional facts will be emphasized in 
the argument, and certain misstatements and mistakes 
of emphasis will be corrected. 


SUMMARY OF ARGUMENT 


Appellant was not arrested by the simple act of being 
brought to the stationhouse for the purpose of transcrib- 
ing her oral statement; that should not have made her 


(1) 
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“necessarily” understand that she was in the power and 
custody of the police. With the disputed version of the 
events resolved in favor of the government by the deci- 
sions of the trial court and jury, the facts show that 
there was nothing from which appellant could objectively 
conclude that she was in the grip of the police to stay 
and that she confessed in consequence. And even if she 
reasonably felt, which she could not have, that she “had 
to” go to the police station to transcribe her statement, 
she knew from the beginning that she would be taken 
home immediately thereafter, and with no reasonable 
grounds for disbelieving this; her confession could in no 
way have resulted from whatever obligation she might 
have felt to initially comply. Thus her neat syllogistic 
edifice of exclusionary rules, based upon Wong Sun v. 
United States, Mallory, and Escobedo, crumbles. 

The written statement from which the defense asked 
Officer Cannon questions, and then the prosecution in 
rebuttal supplied the context, was not inadmissible, and 
even if it had been, there was no error in allowing the 
prosecution to use it to supply the context of statements 
which the appellant had already brought before the jury. 
No clearer case of an “opened door” exists. Moreover, the 
Mallory rule would in no way be threatened or under- 
mined by affirming the trial court’s judgment to permit 
the government’s use of the statement here. 

There was sufficient corroboration of those of appel- 
lant’s statements which were before the jury. The crime 
was sufficiently proven, apart from the confession, in con- 
formity with the traditional corpus delecti requirement, 
and this case is a distinctly inappropriate vehicle for ap- 
pellant’s proposed “re-examination” of this rule; there 
would be no violation even under his proposed rule. More- 
over, adoption of that rule would be both unnecessary 
and unwise, 
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ARGUMENT 


I. The initial confession was .orrectly admitted into 
evidence. 


(Tr. 10-19, 23-80, 38, 35, 52, 56-58, 65, 67-69, 75- 
79, 81-88, 91-94, 98-100, 108, 119-21, 123-25, 182, 
150, 168-65, 177-78, 180, 190-98, 195-200, 206-08, 
210-212, 215, 398) 


Prior to the swearing of the first trial witness, a hear-- 
ing on the admissibility of appellant’s first inculpating 
statement was had out of the presence of the jury. This 
hearing lasted the entire first day of trial, and consumes 
182 pages of transcript. Three witnesses were heard; 
Detective John Cannon, the officer primarily responsible 
for the Hoyte White investigation who had interviewed 
appellant and taken her confession; Detective Crooke, 
who participated obliquely in the events the morning of 
March 20, 1965; and Sheilah Hicks, paramour of the 
deceased and appellant in this proceeding. In consumma- 


tion, Judge Corcoran ruled against appellant’s claims of 
illegality in the police procedure preliminary to and at 
the time appellant vented the incriminating words. He 
said that: 


I think the weight of the evidence is that she was 
not under compulsion at the time she went down to 
Headquarters, that she was acting voluntarily and 
that the inquiries of the police were of a general 
nature, not directed at her, not focused upon her— 
as they say in Escobedo—as a suspect. It was a gen- 
eral inquiry in trying to find further leads to solve 
the crime, wherever the leads might lead. (Tr. 132.) 


It is axiomatic that “we must uphold the ruling of the 
trial court if there is any reasonable view of the evidence 
that will support it.” Scarbeck v. United States, 115 
U.S. App. D.C. 1385, 151, 317 F.2d 546 (1962), cert. de- 
nied, 374 U.S. 856 (1963). The case here basically in- 
volves this issue of reasonableness. As will be seen, not 
only do the facts bear out the trial court’s disposition, 
they dictate it. Appellant characterizes the prosecution’s 
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evidence as “patently disingenuous,” but dispassionate 
serutiny reveals its utter plausibility, which must be as 
apparent to any reasonable mind as it was to the trial 
court. 


A. Appellant was not under arrest at or before the 
time she told the officers she stabbed White. 


Appellant argues that she was under arrest at the time 
of her confession and that this arrest violated either the 
Fourth Amendment or Rule 5(a) of the Federal Rules of 
Criminal Procedure, and that the twin exclusionary rules 
of Mallory v. United States, 354 U.S. 449 (1954) and 
Wong Sun v. United States, 371 U.S. 471 (1963), apply 
to invalidate her conviction. Whether she was arrested 
for purposes of the Fourth Amendment turns upon the 
objective evidence afforded appellant by the police (in 
light of her age, education, intelligence, contact with the 
law and the like) that in fact she had no alternative from 
their standpoint but to acquiesce to their requests. The 
question asked is whether from this objective evidence ap- 
pellant “necessarily must have understood” that she “was 
in the power and custody of the” police. Seals v. United 
States, 117 U.S. App. D.C. 79, 81, 325 F.2d 1006 (1963), 
cert. denied, 376 U.S. 964 (1964). Her neat syllogism 
slides along the liquid factual premise that the answer 
to this question here is yes, but for this hope the record 
provides scant succor. 

No words of or implying arrest were ever spoken, nor 
was any force indicated in any manner before appellant 
was arrested after her confession. At the scene, she had 
given a sketched account of herself and the deceased, 
Hoyte White, for the time before she awoke and notified 
the neighbors that he was “cold.” This story basically was 
that she lived with White, who had come home from work 
at about 9:00 p.m. cut and bleeding from an attack by 
the “jitter bugs” and, refusing her efforts to seek medical 


1 That appellant was “asked” or “told” to come to the station- 
house (Tr. 206, 18) certainly alone does not signify “arrest,” and, 
as will be shown, the other circumstances refute this conclusion. 
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care, had gone to sleep with his head in her lap. When 
she awoke to wake him for work at about 4:00 a.m., he 
seemed “cold” and didn’t arouse. (Tr. 12-15, 177-78). 
This narrative by the apparent widow was moving, ex- 
culpating, plausible, and believed. There were no signs 
of blood in the room, except some by the bed and a spot 
on the sheets where he lay (Tr. 11), and the furniture 
was not in disarray. There was nothing unusual about 
appellant’s appearance (Tr. 10, 65), and she seemed “sob- 
er.” (Tr. 190). A thorough search revealed no further 
blood or any weapon (Tr. 150, 163-65). There were no 
signs of an “altercation” in the room (Tr. 10), and noth- 
ing indicated to the police that the stabbing was done 
there or by appellant (Tr. 207). In fact, the opposite 
was indicated by the presence of White’s Chesterfield- 
type topcoat which had blood stains on it (Tr. 180). On 
a coffee table several feet from the bed was a small, closed 
penknife (subsequently shown to have two blades, one 
one and one-half inches long and one broken and one inch 
long (Tr. 193)), and appellant was briefly asked about 
it. She said White had brought it home several weeks 
earlier and she used it to trim her fingernails (Tr. 81, 
192). No one ever opened the knife out (Tr. 65, 191-92), 
but, together with some matches and Pall Malls appellant 
said White had brought with him from his fatal trip, it 
was taken along in the hope they would reveal some 
clues to White’s whereabouts when he was stabbed and, 
in the case of the knife, to see if he had stabbed one of 
his attackers and blood was left upon it. (Tr. 207-08, 
210). It did not occur to the policemen that the small 
penknife was the murder weapon. Certainly they gave 
appellant no cause for thinking she was arrested simply 
because they brought it along? 


2 An Unemployment Insurance Card was found in White’s wal- 
let and appellant argues that this must have meant the police 
disbelieved her story. But nothing indicates appellant knew the 
officers had the card, or that she drew this inference, even if there 
were some inconsistency, which there was not, as Cannon said. It in 
no way made him disbelieve her story, and it turned out that in 
fact White was working at the Shoreham as she had said. (Tr. 212). 
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Appellant was the only person on the scene who indi- 
cated any knowledge relevant to the investigation (Tr. 
55-58). She “didn’t know who was in the house” (Tr. 
83), and couldn’t have known to whom the officers talked, 
so could not, as she now argues, have felt coerced because 
she alone was taken to the stationhouse. She had pro- 
vided leads—about White’s two recent muggings, his pool 
hangout and friends, and debtors, creditors and others 
who might be his enemies, even describing one attacker 
(Tr. 14-15)—the only leads the police had, and these 
were being followed up; a car was off to the Shoreham 
Hotel. (Tr. 17). Both inquiring officers testified they did 
not consider her a suspect in the case (Tr. 16-17, 123- 
25), and this view is amply supported by the facts. As 
they said, “There was nothing to connect her with this 
man’s death. She told a logical sequence of events.” (Tr. 
16). She was not even asked if she had ever cut White 
until near the end of the transcription of her statement 
at the stationhouse, and then only routinely (Tr. 28, 82, 
92). 

It was dawn, and the relatives of the deceased had to be 
notified. Only Sheilah Hicks knew their approximate 
whereabouts. This was part of the reason for bringing 
her along (Tr. 52, 206). Also her oral statement was in 
need of transcription into written form so the other detec- 
tives on the squad could work on the case (Tr. 19). With 
one car dispatched to the Shoreham Hotel following out 
one of appellant’s leads, the desirability of having her pres- 
ent for immediate further inquiries as these leads de- 
veloped was apparent. She was the deceased’s paramour 
(Tr. 12), and it was natural to expect that her concern 
would prompt her to assist in the further investigation of 
the case. She indicated no reluctance to render that assist- 
ance. Because there was no question of arresting her, nat- 
urally she was not told she was not under arrest nor 
warned of any rights. (Tr. 18, 68). Her presence at the 
stationhouse clearly performed a vital police function, 
and no apparent disruption of her interests was at stake. 
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She had been told, and she knew, that she was going to 
be brought back home after her information was written 
down. (Tr. 93-94, 99). On the way to the stationhouse, 
the car stopped at the addresses appellant thought were 
occupied by relatives of the deceased and Detective Can- 
non roused several occupants in an unsuccessful attempt 
to locate them. (Tr. 190). He then bought appellant a 
pack of Pall Malls (Tr. 91). They explored further into 
Hoyte White’s possible route home in an attempt to de- 
termine more precisely the place where he was attacked 
and persons who attacked him (Tr. 91, 195). Once at 
the station, appellant and Officer Cannon spent one hour 
and five minutes creating a three-page statement of her 
information for use by the other detectives (Tr. 24, 25). 
This did not incriminate her in any way. Only the same 
subjects discussed before were gone over (Tr. 28-24). 
Cannon noticed flecks of blood on her hem and appellant 
explained it to his satisfaction (Tr. 26-27). He also rou- 
tinely asked her for the first time whether she had cut 
or injured Hoyte White (Tr. 28, 82, 92). She read it over 
and before signing it said that “It just looks like I’m in 
trouble. I don’t think I ought to sign this statement.” 
(Tr. 29). She was pointed to a phone and told, “You can 
call any lawyer in Washington and he will tell you that 
you are a witness and what you are saying is what you 
know about this man’s death.” (Tr. 29, 199). She signed 
the statement. It was 8:50 a.m. and the daywork crew 
was jammed in the outer office. (Tr. 30, 200). Appellant 
was again told she would be taken home after their roll 
call. (Tr. 30, 200). Officer Cannon and appellant began 
loose relaxed talk about a theme common to them which 
she had raised before. This was Father Gingras at St. 
Augustines, where Cannon used to walk his beat. He had 
gone to Mass there. As he said, “We got to talking about 
that and all of a sudden, she leaned forward in the chair 
and she said, ‘Well, I might as well tell you, I stabbed 
him.’” (Tr. 30, 200). She was immediately arrested and 
warned of her rights. This was at about 9:05 a.m. and at 
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10:48 a.m. she was taken before a U.S. Commissioner. 
(Tr. 33). 

This is the factual picture which emerges when the 
disputed facts which must be resolved against appellant 
are sifted out. The police were in the midst of an in- 
vestigation into a serious unsolved crime, and the only 
leads they had, from the only witness they could find, 
were being traced out.t At the stationhouse appellant was 
in a small room, for the most part alone with Officer 
Cannon, but she was not being interrogated. She was 
being asked questions which she had generally answered 
before, on the scene and in the car, in order that those 
answers could be faithfully recorded for the use of other 
detectives who would work on the case. (Tr. 19, 28-24, 
195). The questions were not directed to nor focused 
upon her involvement in the crime; there was no “grill- 
ing” of the type which excites the desire to decide that 
an “arrest” has been made. Cf. Seals v. United States, 
117 U.S. App. D.C. 79, 81, 325 F.2d 1006 (1963), cert. 
denied, 376 U.S. 964 (1964) ; United States v. Middleton, 
344 F.2d 78, 82 (2d Cir. 1965). The fact appellant was 
asked about a fleck of blood on her skirt and gave a sat- 
isfying answer consistent with her general prior story— 
that Hoyte White had lain his head in her lap on the bed 


3 Appellant in her argument scrambles disputed facts, which must 
naturally be resolved against her, with nondisputed facts, and 
seeks to build an interrogation scene from the resulting confusion. 
These facts, which were denied by the police, are as follows: that 
appellant was the only person taken to the stationhouse although 
someone else had said something to the police which contradicted 
her story— implying there were others who had given informa- 
tion at the scene (Br. 7, 32, n.5) (denied—Tr. 56-58, 217); that she 
was told she knew more than she was letting on (Tr. 75) (denied— 
Tr. 19, 108); that she was threatened with a lie detector test (Tr. 
76) (denied—Tr. 69, 119-21); that she ever asked for a lawyer 
(Tr. 77-78, 98) (denied—Tr. 29-30, 119-120); that she was told 
she was being “held” (Tr. 99, 100) (denied—Tr. 29, 30, 119-120). 


+Sometime after appellant arrived at the stationhouse the car 
that had been dispatched to the Shoreham reported that the records 
were not then available. (Tr. 67, 211). It was not until two days 
later that the fact of employment was revealed. (Tr. 212, 215). 
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before she went to sleep (Tr. 26-27)—and was asked as 
a matter of routine for the first time whether she had 
cut or injured White (Tr. 28, 82, 92), does not mean that 
she was being “interrogated in a manner designed to 
elicit a confession” and break down her will to resist. 
The entire proceeding before appellant confessed reflected 
reasonable and diligent police investigation without any 
interrogation. If appellant’s “will to resist” was broken, 
it was broken purely by overbearing pangs of conscience, 
and she resisted not interrogation aimed at incriminating 
her, but the gnaw of her own guilt. Her final decision to 
confess was utterly voluntary and spontaneous. As she 
said, “I didn’t see any point in lying and I told him he 
didn’t have to force me to do anything. I had nothing to 
hide” (Tr. 79). 

The nub of appellant’s argument then is that she felt 
she had “no choice” but to go to the stationhouse because 
she was asked “many questions * * * about problems 
(White) had had with other people in the past” and 
about her own whereabouts (Tr. 82), and once there, 
breathed its “inherently compulsive atmosphere” (Br. 35). 
But surely it is fancy to suggest that the kind of on-the- 
scene questioning which occurred here—not hostile, intense 
grilling—was “coercive”, and appellant herself recognizes 
the “acknowledged right of the police briefly to question 
people in the street... .” (Br. 35, n.8). Had appellant 
been given reasonable cause to believe she was arrested by 
being driven to find White’s relatives, whose location only 
she knew, and then on to the stationhouse after not find- 
ing them, to put on paper so the other detectives could 
use it the very same information she had recited to the 
police on the scene and in the car? What was there in the 
act of questioning her there and then putting her answers 
on paper that “compelled” her to think she was not free to 
get up and leave? Appellant is no stranger to the courts 
or the stationhouse, as she confessed in her brief—al- 
though she portrays herself there as “impressionable” 
and “unprotected”. A brief glance at the public record 
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of her convictions embarrasses this chalk coloring.® More- 
over, she was forty years old and the possessor of an 
eleventh grade “A” education from Cardozo High School.* 
If she was “arrested” on the ride or anytime at the sta- 
tionhouse before her confession, so too is everyone who 
legitimately hopes to assist the police in an investigation 
obviously centered on others than himself, and who does 
not fortuitously volunteer a confession during light con- 
versation before being taken home.” Perhaps appellant 
felt coerced into following their every suggestion, but 
what guilty person in her circumstances would not have 
felt his criminality was in the utmost danger of revela- 
tion, and that any suggestion of hesitancy to cooperate 
would have brought down the house of cards he had con- 
structed to distract attention? If she was “compelled” to 
go, she was not compelled by any obvious focusing of 
police interrogation upon her, but simply by the weight 
of guilt and her fears of detection. As the Second Cir- 
cuit Court of Appeals recently noted, 


“Surprising as it may seem, the guilty are often as 
eager as the innocent to explain what they can to 
law enforcement officials. The very same naive opti- 
mism which spurs the criminal on to commit his il- 
legal act in the belief that it will not be detected 
often leads him to feel that in a face-to-face encount- 
er with the authorities he will be able to beguile them 
into exculpating him.” United States v. Vita, 294 


5 Appellant’s criminal record commences at age 20 in 1944 and con- 
tinues unrelieved by regeneration with yearly or twice yearly 
drunk or disorderly convictions, 22 in all up to 1963. In that year 
and again in 1964 she got 30 days for assault with a deadly weapon. 
In 1946 she had been given probation for housebreaking and 
larceny. 


6See Government’s Exhibit 7, stipulated as part of the record 
on appeal. 


? The argument, moreover, forces the police into a dilemma. Are 
they to risk civil and criminal liability for false and unreasonable 
arrests every time they perform their age-old function of asking 
questions on the scene? Or are they to risk discipline for not per- 
forming that necessary first step to investigation? 
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F.2d 524, 529 (1961), cert. denied, 369 U.S. 823 
(1962). 


And was it unreasonable for the police to believe that 
this apparently aggrieved widow or paramour of the de- 
ceased would be interested and eager to participate in 
the prompt solution of the homicide? Appellant certainly 
gave no cause to think otherwise. 

Her brief talks about the “inherently compulsive atmos- 
phere” of the stationhouse, and even suggests that any 
statements and evidentiary “fruits” received there should 
not be admitted in evidence. This proposed innovation cuts, 
of course, directly against the course of decisions all the 
way from Bram v. United States, 168 U.S. 532 (1897), to 
McNabb v. United States, 318 U.S. 332, 346 (1943), 
and Lockey v. United States, 106 U.S. App. D.C. 168, 
270 F.2d 915 (1959), which hold that the fact of police 
custody alone does not render statements inadmissible. 
But beyond this, such a procedure would be distinctly ir- 
rational and unwise. It is irrational because it smothers 
the good, as well as the evil it seeks to prevent, and it is 
unwise because its premise is false. A police station is, 
after all, basically no different in construction from an 
opera house or from Saks Fifth Avenue—all bricks and 
mortar. The one is as easy as the other to enter or leave. 
Would an innocent person upon whom the machinery of 
police inquiry has not obviously been brought to bear feel 
that he was not free to depart from the police station 
once he determined to leave? Does the fact that his 
previous oral statement was being transcribed for an 
ostensibly valid reason imply that he is being “persist- 
ently interrogated” and that obviously “suspicion has 
focused” on him to the degree that it is apparent he can- 
not leave? It would be ironic and perverse indeed if the 
law were to protect the guilty more than the innocent, 
yet this result is what appellant’s rule would achieve. 

This brings us to Seals v. United States, 117 U.S. App. 
D.C. 79, 325 F.2d 1006 (1963), cert. denied, 376 US. 
964 (1964), the case with which appellant hopes to open 
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the prison gates. Since she adequately recites the princi- 
pal facts of that case in her brief, only the marks which 
squarely set it off from her own situation will be discussed 
here, Unlike here, in Seals there was never any question 
in anybody’s mind that the entire focus of police inquiry 
centered upon Seals himself. The FBI’s entire encounter 
with him was spent in searching his apartment, interro- 
gating him for two hours and forty minutes deep in FBI 
headquarters, apparently difficult of exit, asking him to 
take a lie detector test, and attempting to disprove his 
exculpating remarks—all in an obvious attempt to get 
him to incriminate himself. As the Court remarked, 
Seals was “subject to almost constant interrogation.” 
(Supra at 81). Finally, after deciding not to submit to 
a lie detector test when its operation was explained to 
him, Seals was told there were witnesses who could link 
him to the robbery. After an agent went out to get them, 
Seals broke down. (Supra at 81). The Court considered 
it “important” that he was a 19 year old high school stu- 
dent, whereas of course, the record here shows appellant 
to have been forty years old, literate, and the possessor of 
an eleventh grade “A” education from Cardozo High 
School. Also, her frequent involvement with crime and 
the processes of the law have already been described; she 
was no ingenue.* On the facts of her case, this Court 
cannot conclude, as it did in Seals, that appellant “neces- 
sarily must have understood that (she) was in the power 
and custody of the” police. (Supra at 81). 

Moreover, in Seals it could have been considered that, 
with the cards already stacked high against the suspect, 
with the FBI in apparent possession of sufficient evidence 
to arrest and perhaps convict him, and with the agents 
solely and obviously attempting by “constant interroga- 


8 The Court in Seals distinguished another case where an arrest 
was not found on the ground that the defendant was ‘“‘a twenty- 
eight year old high school graduate who had prior experience with 
the criminal law.” (Seals, supra at 82, n.6). See United States v. 
Vita, 294 F.2d 524 (2d Cir. 1961), cert. denied, 369 U.S. 823 
(1962). 
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tion” to break down his resistance and “elicit a confes- 
sion,” the agents were attempting to subvert the protec- 
tions of Rule 5, and any other holding would have ac- 
complished their objective and threatened the vitality of 
the Mallory rule. Needless to say, on the facts here, no 
such threat exists. 

In United States v. Middleton, 344 F.2d 78 (2d Cir. 
1965), much the same situation existed as in Seals. 
There the suspect was held for four hours of “persistent 
interrogation” relating to his complicity in the crime, 
and had been given an injection to ease his narcotics 
withdrawal before he confessed. After his first confes- 
sion he was held for four more hours of interrogation. 
The obvious focus of suspicion centered upon the suspect 
from the inception of his stay at the stationhouse, and in 
fact the police conceded that he was not free to go after 
the first thirty-five mintues. In these circumstances, the 
court found that a person in his position—“especially his 
youth, low intelligence, and narcotics addiction—must 
have understood and believed that he was in the power 
and custody of the officials and therefore under arrest.” 
(Supra at 81). No attempt had been made to show “the 
need for pursuing a continuing process of essential] in- 
vestigation,” as in United States v. Vita, 294 F.2d 524 
(2d Cir. 1961). The police already had “an almost air- 
tight case,” and it appeared to the court that the police 
were “trying to make an already airtight case ironclad by 
the extraction of a confession.” (Supra at 81). This was 
the sole function of the detention. In Middleton as in 
Seals, persistent interrogation aimed solely at extracting 
a confession, the youth of the suspect and his low intelli- 
gence, and the existence of an already overwhelming case 
against him left no alternative but the conclusion that 
the suspect was no longer free to go. None of these fac- 
tors exist here, and it is obvious that appellant’s case is 
no “a fortiori” version of these cases. The basic question 
which the courts should ask in these situations is whether 
the officers are attempting to subvert Mallory’s exclusion- 
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ary rule by a de facto arrest. This could not be concluded 
here. 

More to the point is Scarbeck v. United States, 115 
U.S. App. D.C. 185, 317 F.2d 546 (1962), cert. denied, 
374 U.S, 856 (1963), where the defendant was in the 
constant company of a security guard, but there was no 
objective evidence from which the defendant could derive 
a reasonable belief of restraint. Like here, he was free to 
come and go. To be distinguished is Kelly v. United 
States, 111 U.S. App. D.C. 396, 298 F.2d 310 (1961), 
where on no apparent cause the police demanded that the 
defendant, a convicted felon, step outside a luncheonette 
and talk with them, and, once outside, demanded to know 
what was in his pockets, which revealed marijuana. This 
was 2 blatant case of obvious coercion, and as the Court 
said, the defendant “would have been rash indeed to sup- 
pose he was not under arrest.” (Supra at 398). 

As this brief exposition reveals, appellant finds nothing 
in the cases to support her contention that she was ar- 
rested anytime before she was actually arrested—after 
volunteering a confession during small talk, in an area 
jammed with policemen participating in morning roll call, 
while she was waiting to be driven home as soon as the 
roll call broke. She had been afforded no objective evi- 
dence that would spur the reasonable belief that she was 
not free to go. She had been told before coming to the 
stationhouse, and again after she signed her statement, 
that she would be driven home promptly (Tr. 93, 94, 99), 
and she had been afforded no reasonable cause to disbe- 
lieve this repeated assertion. Why would the police have 
held out the hope of immediate return home if they want- 
ed her to believe she was in their clutches to stay? Her 
oral confession to Detective Cannon could only be consid- 
ered volunteered and not the product of any de facto ar- 
rest. 

Moreover, appellant would have no cause to complain 
under Mallory even if the situation in the stationhouse 
had been different, and she was being held “tantamount 
to arrest.” In United States v. Vita, 294 F.2d 524 (2d 
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Cir. 1961), cert. denied, 369 U.S. 828 (1962), a robbery 
suspect was continuously interrogated for some two and 
a half hours in an FBI office and he subsequently con- 
fessed. “Meanwhile, various leads suggested by the ques- 
tioning were being followed.” (Supra at 529). The Sec- 
ond Circuit held that even if he had been involuntarily 
detained, it was not an “arrest” within Rule 5(a), for 
“the rule does not apply to a case in which federal officers 
detain a suspect for a short and reasonable period in or- 
der to question him.” (Supra at 529-30). This rule was 
designed both to facilitate investigation and to protect 
innocent suspects whose stories are susceptible of quick 
verification from the burdens of arrest and further de- 
tention. The court explained that: 


If the purpose is investigatory, and not simply to 
keep the accused in custody until he confesses, if the 
police have good reason to believe that the suspect 
must be questioned further in order to determine 
whether he or any other person ought to be arrested, 


detention for a reasonable period of time is permis- 
sible and any confession obtained during it is ad- 
missible. Goldsmith v. United States, 107 U.S. App. 
D.C. 305, 277 F.2d 335, 343-346, cert. denied, 1960, 
364 U.S. 863 * * *”. (Supra at 533). 


The Vita court considered the fact that leads given by 
the suspect were being followed out by the police at the 
time of the confession negated any claim that the pur- 
pose of the detention was solely to secure a confession, 
and legitimized the detention of the suspect at the sta- 
tionhouse. See also United States v. Middleton, 344 F.2d 
78, 82 (2d Cir. 1965). Cf. Alston v. United States, 121 
U.S. App. D.C. 66, 348 F.2d 72 (1965) (opinion of Me- 
Gowan, J.). Apart from the critical factual distinctions 
of the cases, Vita’s reasoning applies fully here. And 
unlike here, but as in Seals and Middleton, the obvious 
focus of police inquiry was the suspect and his participa- 
tion in the offense; he was interrogated, fingerprinted, put 
in two line-ups, and given a lie-detector test. Appellant’s 
case follows a fortiori from this one. 
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B. Even if appellant reasonably felt she “had to” go 
to the stationhouse, her confession in no way re- 
sulted from an illegal arrest within Wong Sun or 
Mallory. 


Even had appellant been afforded reasonable cause to 
believe she had no alternative but to accompany the police 
to the stationhouse, which the facts shown do not bear 
out, in no way was her subsequent confession the prod- 
uct of an illegal arrest within the meaning of Wong Sun 
vy. United States or Mallory. She had been told before ac- 
companying them that the sole purpose was to have her 
point out where White’s relatives lived and to put her 
information into writing so other detectives could use it, 
and she was told and knew that she would be taken home 
immediately thereafter. (Tr. 93-94). Once at the station- 
house, the questioning which was done was precisely what 
was to be expected from the stated purpose of the journey 
—repeating her information—and she was given no ob- 
jective cause for believing that, as she testified, she “was 
taken there under the pretense of a lie * * * that I was 
going to be sent back home.” (Tr. 98). There is nothing 
in the fact that the transcription took one hour and five 
minutes in all, producing a three page document, that in- 
herently impeaches Officer Cannon’s testimony that no 
types of questions were asked other than related to the 
story and leads she had already provided. (Tr. 23-24). 
There was clearly no “interrogation” of appellant in the 
slightest degree. At the end of Cannon’s typing, she took 
fifteen minutes to read the document and then said she 
didn’t know whether to sign it because it might “look 
like” she was in trouble. (Tr, 29). Cannon told her she 
could get up and go and call any lawyer in Washington, 
and he would tell her she was simply relating in writing 
the story of White’s death. She signed it. and then Can- 
non testified: 


It’s now about 8:50 and I told her, I said, “The 
daywork crew is in. They are at roll call. As soon 
as they get out of roll eall. I will make provisions 
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for getting you a ride home.” We are still in the 
back room there. There are more detectives in the 
outer office now. The whole daywork crew is in now. 
* * * T told ner as soon as the roll call broke, I would 
get her a ride home. 

As I stated earlier, she had stated that she didn’t 
know the name of the Father at St. Augustine’s. I 
started talking to her and I told her that I used to 
walk that beat there at St. Augustine’s myself and 
my brother, that when we worked midnight, we 
would occasionally go to Mass there. I asked her if 
Father Gingras was still up there. We got to talking 
about that and all of a sudden she leaned forward 
in the chair and she said, “Well, I might as well tell 
you, I stabbed him.” (Tr. 30). 


As appellant explained at trial, “I didn’t see any point 
in lying and I told him he didn’t have to force me to do 
anything. I had nothing to hide.” (Tr. 79). At that 
point she was arrested, warned of her rights, and her 
written confession was taken. At 10:48 a.m. she was 
brought before a U-S. Commissioner. 

As is obvious, her confession could in no reasonable 
way have been the product of an “gnreasonable search 
and seizure” so as to bring Wong Sun to bear, and neither 
could it have been the product of an “ynreasonable” de- 
lay in bringing an “arrested person” before a magistrate. 
for clearly she was not then arrested, but was waiting to 
be taken home—any supposed prior “restraint” was clear- 
ly gone. She had been given no reason to disbelieve the 
repeated assertions by Officer Cannon that she was imme- 
diately going to be taken home as soon as the policemen 
crowded into the outer office were through with roll call. 
which was to be quite shortly. If the police wanted her 
to believe she was there to stny, why did they repeatedly 
tell her that she was going home? There can be no other 
conclusion but that appellant’s statement was volunteered 
while she was obviously homeward bound. Neither Wong 
Sun nor Mallory apply. 
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C. There was no Escobedo violation in this case. 


The analysis of the facts given shows conclusively that 
Escobedo v. Illinois, 378 U.S. 478 (1964), does not apply 
to invalidate this conviction. Although she was in a back 
room of the stationhouse, for fifteen minutes before her 
confession appellant was engaging in small talk with 
Detective Cannon over Father Gingras and others at St. 
Augustine’s Church (Tr. 30, 200, 398), the outer room 
was jammed with policemen taking roll call, who had 
been assembled there for 35 minutes (Tr. 200), and the 
record does not indicate that the door between the two 
rooms was closed. Suspicion had in no way “focused” upon 
her. At no time had she been interrogated. She was not 
“ineommunicado”. This primary distinctive circumstance 
of Escobedo is lacking here. 

Moreover, the Escobedo rule depends upon a request 
for counsel and a denial of that request in order to in- 
voke any exclusionary sanction. The record here con- 
clusively negates that cardinal prerequisite. Although 
appellant said she so asked, nowhere in the police version 
of the events of that morning does this fact appear (Tr. 
99-30, 195-200), and the judge and jury were entitled to 
disbelieve appellant’s assertion of it; her testimony on 
related points substantially contradicted that of the two 
policemen, and her version of the events must be deemed 
to have been rejected by the triers of fact. The trial 
court’s ruling was directed to the Escobedo issue, and 
although it spoke generally in terms of focusing suspicion, 
appellant never asked for any specific rulings, and “ac- 
cordingly, we must uphold the ruling of the trial court if 
there is any reasonable view of the evidence that will sup- 
port it.” Scarbeck v. United States, 115 U.S. App. D.C. 
135, 317 F.2d 546 (1962), cert. denied, 374 U.S. 856 
(1963). As appellant concedes, if no request for counsel 
was made, “Jackson v. United States, 119 U.S. App. D.C. 
100, 104, 337 F.2d 186, 140 (1964), cert. denied, 380 
U.S. 935 (1965), would preclude the application of Es- 
cobedo to this case to bar the use of the admission.” 
(Br, at 87, n. 10). 
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Even if such a request had been made, appellant would 
have to show that the police denied this in some way. 
There was no lawyer beating at the door here as there 
was in Escobedo, and this fact—the presence of retained 
counsel on the scene at the stationhouse barred from see- 
ing his client—was prominently underscored in that de- 
cision’s famous holding. This Court emphasized this 
again in Jackson, supra at 104. Even accepting appel- 
lant’s version, the record here does not indicate that she 
had any lawyer in mind or that one was in any way pres- 
ently available to her. Officer Cannon gratuitously offered 
her the use of the phone to “call any lawyer in Washing- 
ton,” (Tr. 29), and this can hardly be considered a denial 
of any request. See generally, Kennedy v. United States, 
122 U.S. App. D.C. 291, 353 F. 2d 462 (1965). 

Appellant suggests as a last gasp, however, that if 
Escobedo does not apply this Court should disregard the 
express holding of Johnson v. New Jersey, 384 U.S. 719 
(1966), and apply the novel Constitutional rules of Mi- 
randa v. Arizona, 384 U.S. 486 (1966), retroactively to 
this case. Needless to say, such a course would have an 
unsettling effect on the finality of present incarcerations ; 
every case in which a confession appeared would have to 
be retried, if that were still possible, or the offender let 
seot free. This Court has already indicated it will not 
follow this disasterous path. Luckett v. United States, 
D.C. Cir, No. 19111, July 12, 1966 (unprinted order af- 
firming on Johnson); Coleman v. United States, —— 
U.S. App. D.C. —., F.2d . No. 19662 (July 
14, 1966) (Slip op. at 3, n.1); see Johnson v. United 
States, D.C. Cir. No. 20006 (November 22, 1966). 


Il. There was no error in allowing the prosecution on re- 
buttal to read from appellant’s written statement. 
(Tr. 30, 200, 394-95, 400-01, 404-08, 421.) 


After appellant’s spontaneous, voluntary confession to 
Detective Cannon, and after appellant had been arrested 
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and warned of her rights, a more detailed statement was 
transcribed. (Tr. 30, 200). The statement was begun at 
9:15 a.m. and completed at 9:50 a.m. At 10:48 appellant 
was brought before a United States Commissioner. This 
written statement was legally obtained.® As shown before, 
it was not the result of any violation of the Fourth 
Amendment or of the Escobedo rule, nor of Rule 5(a) 
and Mallory. And a delay after arrest for the purpose of 
transcribing a confession is not unreasonable under Mal- 
lory.° Metoyer v. United States, 102 U.S. App. D.C. 62, 
65, 250 F.2d 30 (1957) ; Muschette v. United States, 116 
U.S. App. D.C. 289, 241, 322 F.2d 989 (1963) (per 
curiam), rev’d mem. on other grounds, 378 U.S. 569 
(1964); Perry v. United States, 121 U.S. App. D.C. 29, 
31, 347 F.2d 813 (1964) ; Heideman v. United States, 104 
U.S. App. D.C. 128, 259 F.2d 943 (1958), cert. denied, 
359 U.S. 959 (1959) ; cf. Jones v. United States, 119 U.S. 
App. D.C. 284, 342 F.2d 863 (1964) (en banc). Appel- 
lant has no legitimate interest in preventing her state- 
ment from being presented accurately in written form, 
Metoyer v. United States, supra at 65; Muschette v. 
United States, supra at 241, and there was no occasion 
here for “sustained interrogation.” Perry v. United States, 


9 There was never any evidence or a hearing on the circumstances 
surrounding the taking of the second statement in terms of any pos- 
sible Mallory objection because counsel never requested one. Neither 
did he attempt to bring out any salient facts on cross-examination. 
The issue was not “ventilated” and should not be considered by 
this Court. Pea v. United States, 116 U.S. App. D.C. 410, 324 F.2d 
442 (1963), vacated on other grounds, 378 U.S. 571 (1965). 


10 Before she gave the statement, moreover, appellant was asked 
whether she now wanted to 


_.. make a complete statement telling what knowledge you 
have of these stabbing so that it can be taken down in type- 
written form. Before making such a statement I advise you 
that your statement must be made freely and voluntarily; also 
that your statement will be used in court at your trial, if it 
becomes necessary. After hearing what I have just told you, 
do you want to make a complete statement? 


Answer by Sheilah Celestine Hicks: Yes. 
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supra at 31. The police should not be required to stop a 
legal confession at the first words, although that was in 
fact done here (Tr. 30). It would not be unreasonable to 
let a person in circumstances such as here continue talk- 
ing, and the police should not be penalized for gratuitous 
warnings. How did they know that what she was saying 
was true? Fuller explication, moreover, inured to her 
interest by revealing mitigating circumstances. Cf. Heide- 
man, supra; Metoyer, supra. 

After appellant used the statement to cross-examine 
Detective Cannon, bringing out only the parts favorable 
to her, the prosecution sought to have some less favorable 
portions brought to the jury’s attention on rebuttal. No 
clearer case of an “opened door” exists. The full written 
statement was not even submitted to the jury (Tr. 421). 
Portions were simply read from it before them, first by 
appellant then by the prosecution.’ First appellant’s 
counsel asked Detective Cannon five facts derived from 
the statement which went to exculpating appellant from 
the second degree murder charge (Tr. 400-01). This evi- 
dence is the sole such evidence in the case; there was no 
defense offered. In rebuttal, the prosecution asked further 
questions from the statement relating to the facts brought 
out by appellant (Tr. 404-08). Having derived all benefit 
from the statement, appellant cannot now be heard to 
complain because the contextual detrimental matter was 
used against her, even assuming that the statement would 
not have been admissible on its own. Walder v. United 
States, 347 U.S. 62 (1954); Crawford v. United States, 
91 U.S. App. D.C. 234, 236-37, 198 F.2d 976 (1952) ; 
cf. 1 WiGMoRE, EVIDENCE, sec. 15 (8d ed. 1940) ; McCor- 
MICK, EVIDENCE, sec. 57 (1954). 

Appellant suggests, however, that “the ‘open door’ or 
‘open gates’ theory itself is fallacious,” and that “doors 


11 Appellant suggests that her counsel did not read from the 
statement, but a brief comparison of the questions asked (Tr. 400- 
01) with the written statement in this record refutes this con- 
jecture. He at any rate admits holding it in his hand and clearly 
he asked the substance of the statement. (See Br. at 44). Whether 
he read the actual words or paraphrased is a mere quibble. 
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may swing shut against the prosecution although opened 
by the defendant.” (Br. at 45). The reason advanced is 
that to do otherwise is to “seriously jeopardize” the Mal- 
lory rule. The contention is specious in the context of this 
ease. The statement was brought in by appellant in cross- 
examining one of the prosecution's witnesses, and the re- 
buttal was asked of that same witness. The Mallory rule 
stands in danger of being subverted only when an excep- 
tion to inadmissibility creates an incentive for the police 
to evade the primary proscription. Such would be the case 
if the rule restricting the use of illegal statements for 
eross-examination of the defendant to “sweeping claims” 
that go far beyond the crime charged, and the rule that 
the defendant must be free to deny all the elements of 
the case against him without risking use of the illegal 
statement for impeachment, were less strict. Walder v. 
United States, supra; Inge v. United States, 123 U.S. 
App. D.C. 6, 356 F.2d 345 (1966); Johnson & Stewart 
yv. United States, 120 U.S. App. D.C. 69, 344 F.2d 163 
(1964). These rules, of course, go to the predictability 
of admission from the standpoint of the officer in the 
stationhouse contemplating delay. If the police knew that 
they could effectively foreclose any defense by using the 
statement to impeach on the essential elements of the 
crime, Mallory would be substantially undermined. 

No such effect is possible from a rule which permits 
the statement to be used in the manner it was used here. 
There was no reasonable way of predicting in the police 
station that the defendant herself would want to use the 
statement to cross-examine one of the prosecution’s wit- 
nesses, and that the prosecution would have a chance to 
use it in consequence. All the cases appellant cites in- 
volve the use of an admittedly illegal statement to im- 
peach a defendant who takes the stand to deny an essen- 
tial element of the crime, Inge, supra; Johnson, supra; 
White v. United States, 121 U.S. App. D.C. 287, 249 F.2d 
965 (1965), where clearly the results were dictated by 
the necessity to deter. Asking about the context of state- 
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ments already drawn from the written interview and 
brought before the jury by appellant is a different world 
entirely. Mallory is in no way threatened by such use.” 


III. Appellant’s statements were sufficiently corroborated. 


(Tr. 13, 48, 65, 190, 198, 236-37, 246-47, 253, 335, 
337-340, 344, 404-05, 416-17) 


Appellant contends that the police should have investi- 
gated the case more thoroughly after appellant confessed 
and before trial so that the jury would have more to go 
on than they had from appellant’s statements and the 
testimony of the surrounding circumstances by the prose- 
cution’s witnesses. She seeks to put the adequacy of the 
post-arrest investigation on trial here. If her point goes 
to the sufficiency of the evidence, that question is quickly 
disposed of, and her brief admits as much. (Br. at 49- 
50). There were no obvious other suspects after she con- 
fessed, and there was nothing about this confession which 


12 Moreover, before appellant’s counsel used the statement, he 
had already agreed that the entire statement could go in to rebut 
the facts he was going to draw from it. When in colloquy on this 
issue the trial judge indicated that he would hold that if appellant 
used the statement the prosecution “would have a right to have the 
whole statement in,” appellant’s counsel replied: 


Mr. McNamara: Well, then, I will take my chances. 

The Court: All right. I will let you offer the statement in 
evidence, Mr. Treanor, if you want to. 

Mr. McNamara: All right. I will accept that. 

The Court: It is up to you. You are waiving your right 
to attack— 

Mr. McNamara: I am waiving as far as this one is con- 
cerned. 

* * * * 

The Court: I will permit you to examine from this, but 
with the understanding that Mr. Treanor can also fill in the 
gaps if he wants to. If it is going to be used for one side, it is 
going to be used for the other. 

Mr. McNamara: All right, all right. (Tr, 394-95.) 


Having misled everyone into thinking she was not objecting, 
appellant can hardly now argue what she does. Evidently she 
expected to trap the Government either way. 
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would suggest that it was untrue. The facts as subse 
quently revealed hardened the case against her. The 
coroner’s testimony that White had died within “five 
minutes” (Tr. 339), placed the deed in all probability 
within her room, and the lack of blood outside confirmed 
this. His approximation of the time of death confirmed 
that White was stabbed in the early evening. Although 
seemingly small, the confessed murder weapon—the knife 
found by White’s bed—was capable of inflicting the death- 
dealing injury.** Months after the incident, several of the 
occupants of the building changed their stories from one 
of “no knowledge” to one of having assisted in placing a 
limp White into bed after all “tasting” and drinking 
“Thunderbird” wine in his apartment the evening before, 
and leaving him alone there with appellant. There were 
no signs then that he had been stabbed (Tr. 236-37), and 
some heard argument over the same subject appellant 
confessed to arguing with White about (Tr. 48, 253). 
The coroner found almost twice the amount of alcohol in 
White’s bloodstream as normally is considered enough 
for intoxication (Tr. 340). As is apparent, the focus of 
the evidence soon turned ineluctably towards appellant, 
and everything in her confession was corroborated. The 
picture became neat and logical. The fact that nothing 
about the “jitterbugs” or the possibility of suicide was 
examined at trial does not suggest that our civilization 
would “suffer morally” by affirming this conviction. Cf. 
8 WIGMORE, EVIDENCE 309 (8d ed. 1940); (Br. at 49 n. 
14). The privilege against self-incrimination is secure. 
Cf. Naples v. United States, 120 U.S. App. D.C. 128, 128- 
129, 344 F.2d 508, 518-514 (1964); (Br. at 51). 

These facts provide substantial “fortification” for her 
confession; she might even have been convicted without 


13 The coroner testified that the death wound was caused by an 
object which penetrated 3 and ¥ inches into White’s chest (Tr. 
338, 344), while the knife’s blades were only 1 inch and 1 and % 
inches respectively, although the 1 inch blade was broken (Tr. 193). 
The chest collapses under impact to permit penetration deeper than 
the object is long. 
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it ever appearing in evidence. See Smith v. United States, 
348 U.S. 147, 156 (1954). But appellant argues lengthily 
that this Court should use this case as a vehicle for “re- 
examining” the rule about corpus delicti, and should “now 
hold” that some independent evidence, apart from a con- 
fession, that the defendant committed the crime as well as 
evidence that a crime was committed should be required. 
The law is and has long been otherwise, as she admits. 
Wong Sun v. United States, 371 U.S. 471, 489 n.15 
(1963) ; Murray v. United States, 58 App. D.C. 119, 288 
Fed. 1008 (1923). The asserted basis for this “reexami- 
nation” is because it is “anomalous” to require some cor- 
roboration of a defendant’s connection with the offense 
for so-called “intangible crimes,” (see Smith v. United 
States, 348 U.S. 147 (1954) (net worth tax case) ; Opper 
v. United States, 348 U.S. 84 (1954) (aiding and induc- 
ing); Smoot v. United States, 144 U.S. App. D.C, 154, 
312 F.2d 881 (1962) (aiding and abetting)), even 
though obviously no proof of corpus delicti is otherwise 
possible in those cases, and because otherwise the “in- 
tegrity of our accusatorial system” is in jeopardy. (Br. 
at 53-54). It is not obvious why a logical exception to a 
sound rule is “anomalous” and should swallow it, nor is 
it clear that our accusatorial system is in need of such 
drastic further shoring. Cf. Miranda v. Arizona, 384 
U.S. 486 (1966). 

At any rate, this case happens to fulfill the rule for 
which appellant contends. The incriminating elements of 
the confession that was read to the jury (Tr. 404-405) 
were all substantiated by other aspects of the proof, 
and appellant’s link to White was clear beyond peradven- 
ture; all the neighbors testified they left appellant alone 
with White, and appellant slept the night through with 
him, in the bed, until she awoke the neighbors to call 
the police. Appellant’s statement that White had come 
home drunk was substantiated by the .28% alcohol level 
in his blood stream. (Tr. 340). The statement that he 
got angry because she was going to take the groceries to 
her mother's was substantiated by the testimony of 
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Thomas that they “discussed” that point. (Tr. 246-47, 
253). The statement that she snatched the knife off the 
table and stabbed White after arguing was corroborated 
by the fact the knife was found on the table (Tr. 13), 
and by the fact White died from a knife-like wound in the 
chest, penetrating $3 and 14 inches into his pumonary ar- 
tery and aorta (Tr. 335, 337, 338, 344). The statement 
that she was sober when she stabbed him was confirmed 
by the fact that she appeared “sober” to Officer Cannon 
when he interviewed her at 4:00 a.m. (Tr. 190, 65), and 
from the fact that although everyone else testified they 
were drinking heavily the night of the crime, appellant 
apparently was not. The statement that one blade of the 
knife had been broken and that she stabbed White with 
the unbroken one was corroborated by the fact that the 
knife found on the table had two blades, one unbroken 
and the other broken. (Tr. 193). No other statements 
incriminating appellant were used, and obviously the ones 
that were were overwhelmingly corroborated by the other 
facts of the case. Even had it been presented to the trial 
court, which it was not (Tr. 416-417), (see RULE 52(a), 
FEDERAL RULES OF CRIMINAL PROCEDURE; United States 
v. Indiviglio, 352 F.2d 276 (2d Cir. 1965), cert. denied, 
383 U.S. 907 (1965)), appellant’s argument here is so 
frivolous as to merit no attention. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
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Assistant United States Attorneys. 


TG. 8. GOVERNMENT PRINTING OFFICE; 1967 243843 «546 


